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ANNOUNCEMENTS 
33-5727 SCHEDULE OF FEES FOR REC- 
ORDS SERVICES On June 21, 1976, 
following the submission of competi- 
tive proposals from prospective con- 
tractors, the Securities and Exchange 
Commission awarded a new informa- 
tion dissemination services contract 
to Disclosure, Inc. to commence on 
July 1, 1976. Pursuant to the new 
contract, a new schedule of fees to 
be charged to the public for facsimile 
copies of Commission documents 
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GUIDES FOR STATISTICAL DIS- 
CLOSURE BY BANK HOLDING 
COMPANIES The Commission au- 
thorized the publication of Guides 61 
and 3, “Statistical Disclosure by Bank 
Holding Companies,” of the Guides 
for the Preparation and Filing of reg- 
istration Statements under the Secu- 
rities Act of 1933. 

34-12759 NOTICE OF INSTITUTION OF PRO- 
CEEDINGS BY THE SECURITIES 
AND EXCHANGE COMMISSION 
The Securities and Exchange Com- 
mission hereby announces the insti- 
tution of proceedings to determine 
whether to grant or deny the registra- 
tion of the following clearing agen- 
cies, (hereinafter referred to as the 
“Registrants’), at the expiration of 
the registrations previously granted to 
the registrants pursuant to Subsec- 
tion (c) of Section 240.17Ab2-1 under 
the Securities Exchange Act of 1934 
The Depository Trust Company, 
Bradford Securities Processing Serv- 
ices, Inc., American Stock Exchange 
Clearing Corporation, Stock Clearing 
Corporation of Philadelphia, Boston 
Stock Exchange Clearing Corpora- 
tion, Stock Clearing Corporation, 
Midwest Securities Trust Company, 
The Options Clearing Corporation 
and Clearing Corporation. 

34-12762 LIST OF FOREIGN ISSUERS 
WHICH HAVE SUBMITTED INFOR- 
MATION CONCERNING THE EX- 
EMPTIONS FOR CERTAIN FOR- 
EIGN SECURITIES 

34-12766 INTERPRETATIVE RELEASES RE- 
LATING TO THE SECURITIES Ex- 
CHANGE ACT OF 1934 AND GEN- 
ERAL RULES AND REGULATIONS 
THEREUNDER The Securities and 
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Exchange Commission announced 
the adoption of certain amendments 
and interpretations to Rule 15c3-1, 
the uniform net capital rule, pertain- 
ing to the treatment of transactions in 
options market maker accounts for 
purposes of computing net capital. 
The amendments, which become ef- 
fective on November 1, 1976, are 
designed primarily to enable net capi- 
tal computations to reflect more di- 
rectly the risks incurred by brokers 
and dealers who guarantee, endorse 
or clear transactions in listed options 
for specialists who act as market 
makers in such options. 














RULES 


The following releases relate to self-regulatory organiza- 
tion rule proposals and/or adoptions. 


34-12741 
34-12743 
34-12744 


34-12745 
34-12746 
34-12749 


34-12750 
34-12751 
34-12756 
34-12757 


34-12761 
34-12764 
34-12765 
34- 12768 


34-12758 NOTICE OF PROPOSED RULE The 
Securities and Exchange Commis- 
sion published for comment proposed 
Rule 15a-15 which would exempt 
from the broker-dealer re registration 
requirement of Section 15(a)(1) of the 
Securities Exchange Act of 1934 (File 
No. S7-652) (Comment Period Ex- 
pires October 15, 1976). 

34-12767 NOTICE OF WITHDRAWAL OF 
PROPOSED AMENDMENT AND 
PROPOSED INTERPRETATION The 
Commission announced certain Pro- 
posals to amend Rule 15c3-1 under 
the Securities Exchange Act of 1934, 
the Commission's uniform net capital 
rule applicable to substantially all 
brokers and dealers. 


OPINIONS 
34-12747 LAWRENCE H. FISHER Where 
board broker on national securities 
exchange did not report, on the ex- 
change’s designated form, a failure of 
market makers to bid on request, 
exchange’s finding of violation of rule 
requiring such report and fine im- 
posed therefor, affirmed. 

34-12752 SEIDMAN & SEIDMAN, ET AL. Opin- 
ion relates to conduct of firm and 
certain of its partners and employees 
in connection with Seidman combina- 
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tion of practices with another firm, of 

the audits of certain financial state- 

ments of Cenco, Incorporated. 
34-12760 STIX & CO. Member of NASD failed 
to honor arbitration award rendered 
under association's Code of Arbitra- 
tion Procedure. Association's finding 
such conduct inconsistent with just 
and equitable principles of trade af- 
firmed. 
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(33-5727, 34-12649, 35-19621, 39-441, IC-9361 and IA- 
528} 


Schedule of Fees for Records Services 


On June 21, 1976, following the submission of competitive 
proposals from prospective contractors, the Securities and 
Exchange Commission awarded a new information dissemi- 
nation services contract to Disclosure, Inc. to commence on 
July 1, 1976. Pursuant to the new contract, a new schedule 





of fees to be charged to the public for facsimile copies @ 


Commission documents went into effect on that date. In 
part, the new schedule results in reductions of prior fees. 


In accordance with the provisions and schedule of fees 
under the new contract, 17 CFR 200.806 is revised effective 
July 1, 1976, without prior notice as the matter involved 
rules of agency procedure and practice, and notice and 
public procedure thereon was impracticable and unneces- 
sary. 17 CFR 200.80e is revised to read as follows: 
§ 200.80e Appendix E—Schedule of Fees for Records 
Services. 


Searching and Attestation Services.—Locating and making 
available records requested for inspection or copying (in- 
cluding overhead costs): First one-half man-hour—No Fee; 
Each additional one-half hour or fraction thereof—$2.50. 


Attestation with Commission Seal (in addition to other fees, 
if any): $2.00. 


Payment for the above services must be made by check or 
money order payable to: “Treasury of the United States.” 
Address mailed payments to: 


Comptroller, Securities and Exchange Commission 
Washington, D. C. 20549. 


Facsimile Copies of Documents.—Copies of public records 
filed with or retained by the Commission are provided by a 
commercial copier at rates, established by a contract be- 














tween the copier and the Commission. All requests for 
facsimile copies should be directed to the Public Reference 
Section, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. Cost estimates with respect to any copy- 
ing job will be supplied upon request by the Public Refer- 
ence Section. 


Copies, when authorized, will be sent directly to the pur- 
chaser by the contract copier unless attestation is re- 
quested. The purchaser will be billed by the copier for the 
cost of the copies plus postage or other delivery charges, if 
any. Payment of all copying charges must be made to the 
official copier, not to the SEC, in the manner specified on 
the company invoice. The purchaser will be billed separately 
by the Commission for searching and attestation services, if 
any, at the rates noted above. 


All of the following facsimile copying services provide copies 
on pages ranging from 8” x 101/2” to 81/2” x 14” in size, 
regardless of the size of the original. Materials to be copied 
which cannot be copied onto one page without reducing 
character images to less than 6-point type size will be 
copied on two pages which the purchaser may match and 
join. 


The following types of facsimile copying services are availa- 
ble. The stated time for delivery in each case begins to run 
only after receipt of the material by the Contractor; if files 
cannot immediately be made available by the Commission, 
the time of shipment will be affected. 


Regular service.—Hard (facsimile) copies of originals, mi- 
crofiche or of other hard copies will be shipped within seven 
calendar days after material is received by the Contractor— 
each page—$0.10; Minimum charge each order for regular 
service—$3.50. (Delivery costs are additional.) 


Expedited service.—Hard (facsimile) copies of originals, 
microfiche or other hard copies will be shipped within four 
working days after material is received by the Contractor— 
each page—$0.20; Minimum charge each order for expe- 
dited service—$5.00. (Delivery costs and sales taxes, when 
applicable, are additional.) 


Priority service.—Hard (facsimile) copies of originals, mi- 
crofiche or other hard copies will be shipped by the close of 
business of the day following receipt by the Contractor, 
exclusive of weekends or holidays—each page—$0.30; 
Minimum charge each order for priority service—$5.00. 
(Delivery costs and sales taxes, when applicable, are addi- 
tional.) 


Watching service.—Hard (facsimile) copies of originals will 
be shipped within one working day of receipt of the filing by 
the Contractor, for all reports of a given type (complete 
reports only, not excerpts) for all companies which file them 
during the requested ‘Watching Service’ time period—each 
page—$0.40; Minimum charge each order for watching 
service—$5.00. (Delivery costs and sales taxes, when ap- 
plicable, are additional.) 


Self-Service Copying Facilities.—\n addition to the copying 
services described above, the contract copier maintains 
customer operated machines in the public reference rooms 
of the Commission in Washington, D.C., New York, Los 


Angeles and Chicago. These machines can be used to 
make immediate copies of material available for inspection 
in those offices, at a cost of 10 cents each page (up to 81/2” x 
14” in size), plus applicable sales taxes. 


Microform Copies of Documents.—The Contractor also 
offers certain microform copying services pursuant to the 
cantract. Microfiche copies are offered in a variety of 
subscription and special order services. The cost of micro- 
fiche services varies according to the type of service and 
the volume. Packages currently offered include registration 
statements and prospectuses under the Securities Act of 
1933, annual reports to stockholders, definitive proxy solici- 
tation materials, and filings on Forms 8-K, 10-K, 10-Q, and 
forms N-1R and N-1Q under the Investment Company Act 
of 1940, in various combinations and groupings, including 
Standard Industrial Classifications. Arrangements also may 
be made to subscribe to reports of companies selected by 
the requester, or to obtain microfiche of individual docu- 
ments. 


The Contractor supplying these services will supply informa- 
tion and price lists upon request. Please address all re- 
quests for information, and all orders for microfiche copies 
to: Disclosure, Inc., 4827 Rugby Avenue, Bethesda, Mary- 
land 20014 (Telephone: Area Code 301/565-5200. 


By the Commission, 


George A. Fitzsimmons 
Secretary 


July 21, 1976 





SECURITIES ACT OF 1933 
Release No. 5735/August 31, 1976 


INTERPRETATIVE RELEASES RELATING TO THE SE- 
CURITIES ACT OF 1933 AND GENERAL RULES AND 
REGULATIONS THEREUNDER 


INTERPRETATIVE RELEASES RELATING TO THE SE- 
CURITIES EXCHANGE ACT OF 1934 AND GENERAL 
RULES AND REGULATIONS THEREUNDER 


Guides for Statistical Disclosure by Bank Holding Compa- 
nies 


The Commission today authorized the publication of Guides 
61 and 3, “Statistical Disclosure by Bank Holding Compa- 
nies,” of the Guides for the Preparation and Filing of 
Registration Statements under the Securities Act of 1933 
[18 U.S.C. 77a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)] and of the Guides for the Preparation and 
Filing of Reports and Proxy and Registration Statements 
under the Securities Exchange Act of 1934 |15 U.S.C. 78a 
et seq., as amended by Pub. L. No. 94-29 (June 4, 1975)], 
respectively. The proposed Guides were published for com- 
ment on October 1, 1975 (Securities Act Release No. 5622 
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and Securities Exchange Act Release No. 11697) (40 FR 
48526, October 16, 1975). The Guides are not Commission 
rules nor do they bear the Commission's official approval; 
they represent policies and practices followed by the Com- 
mission's Division of Corporation Finance in administering 
the disclosure requirements of the federal securities laws. 


Since Guides 61 and 3 have been revised to reflect public 
comments on the earlier proposals, the Commission does 
not believe that it is necessar to solicit additional comments. 
However, the experiences of registrants and users of the 
information provided pursuant to the Guides will be moni- 
tored to determine, by June 30, 1978, whether the disclo- 
sures sought by the Guides are necessary and appropriate 
in the public interest and for the protection of investors. 
Pursuant to this monitoring program, the staff will survey 
and interview potential users of the information including 
investors, analysts and academicians in order to assess the 
benefits derived from disclosures provided pursuant to the 
Guides. The staff also will survey registrants in order to 
determine what additional burdens and expenses, if any, 
are incurred in complying with the Guides. In this connec- 
tion, the Commission specifically invites public comments 
on the need for further revisions to the Guides. 


A. General Statement 


These Guides are intended to provide registranis with a 
convenient reference to the statistical disclosures sought by 
the staff of the Division of Corporation Finance in registra- 
tion statements and other disclosure documents filed by 
bank holding companies. 


As the operations of bank holding companies have diversi- 
fied it has become increasingly difficult for investors to 
identify the sources of income of such companies. And, 
since various sources of income can have a wide range of 
risk characteristics, investors may have difficulty assessing 
the future earnings potential of a bank holding company 
without detailed information concerning the company’s 
sources of income and exposure to risks. 


In the preparation of the Guides, the staff has been mindful 
of the investor's need to assess uncertainties, the need for 
disclosure with respect to changes in risk characteristics, 
and specifically the need for substantial and specific disclo- 
sure of changes in risk characteristics of loan portfolios. See 
Accounting Series Release No. 166 (December 24, 1974) 
(40 FR 2678, January, 15, 1975). Accordingly, the Guides 
call for more meaningful disclosure about loan portfolios and 
related items in filings by bank holding companies. In 
addition, many of the disclosures suggested by the Guides 
are intended to provide information to facilitate analysis and 
comparison of sources of income and exposure to risks. 
This information also will assist investors to evaluate the 
potential impact of future economic events upon a regis- 
trant’s business and earnings and to assess the ability of a 
bank holding company to move into or out of situations with 
favorable or unfavorable risk/return characteristics. 


As these Guides were being prepared, the Commission's 
staff consulted extensively with representatives of the Board 
of Governors of the Federal Reserve System, the Comptrol- 
ler of the Currency and the Federal Deposit Insurance 
Corporation, through the Interagency Bank Disclosure Coor- 
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dinating Group, and received substantial assistance, partic- 
ularly in understanding the operations and activities of 
banks. 


B. Comments 


Comments on the proposed Guides were received from 115 
interested parties, and changes have been made to reflect a 
number of suggestions made by the commentators. 


One frequent comment was that the information called for 
by the Guides should be conformed to that required in 
reports to the federal bank regulatory agencies. This has 
been done to the fullest extent possible, consistent with the 
public interest and the protection of investors. Of course, the 
information called for by the Guides serves different pur- 
poses and necessarily differs in some respects from the 
information required by the bank regulatory agencies. 
Nevertheless, the staff will be flexible and generally. will 
accept data in a format which conforms with reports to the 
bank regulatory agencies if management believes that such 
information is representative of the business activities of the 
registrant and the risks associated with such business. 


Many commentators stated that the historical information for 
a registrant's last five fiscal years called for by several 
sections of the Guides would be extremely difficult to obtain 
in some cases, especially where detailed breakdowns of 
certain assets or reserves are requested. As the Division 
stated in the release accompanying the proposed Guides, 
and as is reiterated in the Guides published today, historical 
information need not be provided if it is not presently 
available and cannot be compiled without unwarranted or 
undue burden or expense. If possible, reasonably compara- 
ble data should be furnished instead. 


The Division recognizes that some of the information called 
for by the Guides, which are prospective in nature, will not 
be currently available. Accordingly, registrants are urged to 
begin to develop data for inclusion in future filings. Where, 
for some special reason, certain requested information will 
not be available with respect to periods to be covered in 
future filings subject to the Guides, this should be brought to 
the staff's attention. 


Similarly, with respect to those sections of the Guides which 
request information on a daily average basis, certain com- 
mentators stated that some bank holding companies may 
not have such information, or the capacity to generate such 
information, without undue burden or expense. Accordingly, 
the Guides provide that when the collection of data on a 
daily average basis would involve undue burden or ex- 
pense, weekly or month-end averages may be used, pro- 
vided such averages are representative of the operations of 
the registrant. 


A note to the General Instructions indicates the factors 
which the staff will consider in evaluating the reasonable- 
ness of assertions by registrants that the compilation of 
requested information would involve unwarranted or undue 
burden or expense. These factors include, among other 
things, the size of the registrant, the estimated costs of 
compiling the data, the electronic data processing capacity 
of the registrant, and whether management uses the re- 
quested information for its own purposes. 
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C. The Guides 


Guides 61 and 3 set forth the types of statistical information 
to be included in bank holding company filings under the 
Securities Act of 1933 and the Securities Exchange Act of 
1934. They are intended to apply only to the description of 
business portion of a bank holding company registration 
statement, proxy statement or report. Although the Guides 
describe certain information that should be disclosed, they 
do not purport to be all inclusive and in no way limit the type 
of information required. Appropriate disclosure must always 
depend on the individual facts and circumstances concern- 
ing each registrant. Thus, the staff may request that regis- 
trants provide supplemental information where necessary or 
appropriate in the public interest or for the protection of 
investors. 


In general, the Guides as published are similar to those 
proposed for comment, although certain noteworthy 
changes have been made. New instructions have been 
added and other instructions reworded for clarity. The 
introductory statements in the proposed Guides have been 
restated as general instructions. In addition, the statements 
have been reworded slightly to emphasize the flexible 
approach to be taken by the staff with respect to format 
(Instruction 2), historical data (Instruction 4), and daily 
averages (Instruction 5). In this regard, the Guides indicate 
that if the required information is not reasonably available, 
the registrant may provide comparable information instead. 


In addition a number of changes suggested by the commen- 
tators have been made to clarify the Guides, make the 
information requested more concise and eliminate repetitive 
requests for information. Thus, for example, certain cate- 
gories of Section IV, “Deposits, Long Term Debt and Funds 
Borrowed,” of the proposed Guides, have been eliminated 
in light of the average balance sheets required under 
Section |. 


The Guides contain nine sections, each dealing with a 
particular area of statistical disclosure for bank holding 
companies. 


Section |, “Distribution Of Assets, Liabilities And Stockhold- 
ers’ Equity,” has been revised to require complete balance 
sheets in terms of average amounts and percentages, 
rather than assets only. Many commentators expressed the 
view that complete balance sheet presentations more effec- 
tively demonstrate changes in financial position from year to 
year. In addition, several commentators noted that average 
liabilities were requested in a subsequent section of the 
proposed guides and suggested that the information be 
consolidated in one balance sheet presentation. Section | 
also has been modified to call for separate disclosure of 
foreign assets and liabilities only when certain minimum 
percentage tests have been met. 


Section Il, “Investment Portfolio,” calls for disclosure of the 
composition of the registrant's investment portfolio in terms 
of the book values of certain categories of investments, a 
breakdown of maturities nd the weighted average yield for 
each range of maturity. As suggested by comments on the 
proposed Guides, an explanation of the method used to 
compute the yield on such investments is requested, and 
where yields on tax exempt obligations are computed on a 


tax equivalent basis, the amount of adjustment and tax rate 
used in the computations is sought. 


Section Ill, “Loan Portfolio,” calls for information concerning 
types of loans, their maturities and sensitivities to changes 


in interest rates, and information concerning nonperforming 
loans. 


Paragraph A of Section Ill, “Types Of Loans,” requests that 
data be presented as of the end of each reported period, 
rather than on a daily average basis as originally proposed. 
In addition, clarifying language has been added to indicate 
that the detailed categories of loans specified in this section 
apply to loans attributable to domestic operations only and a 
new category, “Loans Attributable to Foreign Operations,” 
has been added to make clear that information with respect 
to such loans should be separately stated. 


Paragraph B of Section Ill, “Maturities and Sensitivity to 
Changes in Interest Rates,” represents a consolidation of 
paragraphs B and C of Section Ill of the proposed Guides, 
as suggested by many commentators. 


Paragraph C of Section Ill, “Non-Performing Loans,” is a 
consolidation of paragraphs D and E of Alternative (1) of 
Section Ill of the proposed Guides. For purposes of the 
Guides, non-performing loans are defined as ‘“(a) loans 
which are contractually past due 60 days or more as to 
interest or principal payments and (b) loans the terms of 
which have been renegotiated to provide a reduction or 
deferral of interest or principal because of a deterioration in 
the financial position of the borrower (exclusive of loans in 
(a)). These categories of loans are substantially the same 
as those called for by Section Ill D (Alternative (1)) of the 
proposed Guides. In addition, the Guides state that “if 
management is aware of any significant loans, group of 
loans or segments of the loans portfolio not included in (a) 
or (b) above, where there are serious doubts as to the ability 
of the borrowers to comply with the present loan payment 
terms, a separate discussion of the risk elements associ- 
ated with such loans, including the relative magnitude of 
such risks, shall be given.” 


In addition, the Guides provide that real estate loans se- 
cured by one to four family residential properties need not 
be considered for disclosure pursuant to this paragraph. 
Separate, limited disclosure relating to loans to individuals 
for household, family and other personal expenditures is 
requested only if loans in this category exceed 10 percent of 
the total loan portfolio. The references to collateral in the 
proposal have been deleted. 


Paragraph C also requests information as of the end of 
each of the last five years, instead of for two fiscal years, as 
originally proposed. The staff believes that data for a five 
year period, if used in conjunction with other disclosures 
called for by these Guides, will show trends indicative of 
management policies concerning non-performing loans, 
particularly with respect to renegotiated loans and those 
loans which, in the opinion of management, raise serious 
doubts as to the ability of the borrower to comply with the 
present payment terms of the loans. A new instruction has 
been added to Section III C indicating that a registrant may 
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use different criteria and may present quantitative informa- 
tion in a different manner than described in this paragraph if 
such presentation more effectively identifies and communi- 
cates the present risk elements in the loan portfolio. 


Section IV, “Summary of Loan Loss Experience,” which 
was Section IX of the proposed Guides, has been modified 
to require five years of data rather than ten as originally 
proposed. Paragraph G of Section IV asks registrants to 
describe those factors which influenced management's 
judgment in determining the amount of reserves charged to 
operating expense. A statement that the amount is based 
upon management's judgment will not suffice. Paragraph H 
calls for a breakdown of the loan loss reserve by categories 
of loans. Many commentators asserted that the disclosures 
requested by the paragraph are inconsistent with their 
procedures for determining loan loss reserves. On the other 
hand, on many occasions, registrants have explained to the 
staff that, in arriving at the amount of loan loss reserve, they 
evaluated each significant loan in the portfolio and estab- 
lished a reserve relative to each such loan. The staff is 
aware that the total loan loss reserve is not necessarily the 
cumulative amount of reserve for these loans, and that a 
certain unallocated amount of reserve may be set aside to 
cover potential losses within a group or block of loans. The 
staff believes that such disclosures would be meaningful to 
investors. However, an instruction has been added which 
States that if the registrant uses categories other than those 
specified in the Guides in analyzing its loan loss reserves, 
which it believes would be more informative to investors, the 
data presented may be based on such other categories. 


Section V, “Deposits, which was Section IV of the pro- 
posed Guides, has been condensed. The disclosures relat- 
ing to long-term debt and funds borrowed requested by the 
proposed Guides are now included in Section |, under 
average balance sheets. 


Section VI, “Return on Equity and Assets,” which was 
Section V of the proposed Guides, has been expanded at 
the suggestion of several commentators to request disclo- 
sures of dividend pay-out ratios and equity to asset ratios 
for each reported period. The instructions make clear that 
registrants should describe and explain the trends in each of 
the ratios disclosed, if the ratios have changed significantly. 


Section Vil, “Interest Rates and Interest Differential,” which 
was Section VI of the proposed Guides, has been revised to 
Clarify the disclosures requested. 


Section Vill, “Foreign Operations,” which was Section VII of 
the proposed Guides, has been modified to reflect the fact 
that there appears to be no single definition of foreign 
operations which would serve the needs of registrants, the 
federal bank regulatory agencies, and investors, and which 
would be applicable to the foreign operations of all banks. 
Therefore, the Guides request each registrant to present 
information with respect to its foreign operations on the 
basis which it believes is representative of its foreign 
activities and the risks associated with such business. 
Specifically, a registrant may present information in a man- 
ner consistent with the reporting requirements of the federal 
bank regulatory agencies if it believes that such presenta- 
tion is representative of its foreign activities and the risks 
associated with such business. It should be emphasized, 
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however, that the purpose of such disclosures is to enable 
investors to assess the various sources of earnings of the 
registrant, the risks pertaining thereto and the risks to which 
assets are exposed. 


As originally proposed, the Guides called for certain disclo- 
sures with respect to a registrant's foreign operations if 
during either of the last two reporting periods revenues or 
income before taxes attributable to foreign operations ex- 
ceeded 5% of consolidated revenues or income before 
taxes, or if assets associated with foreign operations ex- 
ceeded 5% of total assets. This percentage has been 
increased to 10% to conform to certain other disclosure 
guidelines administered by the Commission's staff, and 
disclosure is requested only if the percentage test has been 
met during each of the last two years. 


The proposed Guides called for a presentation of the 
amount of foreign assets and liabilities by currency and 
disclosure of open currency positions at the end of the latest 
reported period. Comments on the proposals persuaded the 
staff that such data would be extremely difficult to accumu- 
late and would be of little value to investors in light of 
frequent fluctuations in the value of foreign currencies. 
Therefore, the Guides as published suggest that registrants 
discuss generally their foreign exchange activities and the 
types of risks associated with such activities. 


Section IX, “Commitments and Lines of Credit,” which was 
Section Vill of the proposed Guides, has been substantially 
revised in light of comments received on the proposals. As 
revised, this section calls for a general discussion of a 
registrant's present practices with respect to commitments 
and lines of credit. Separate disclosure of specific commit- 
ment figures is requested only if a registrant has firm 
commitments of material amounts which present unusual 
risks. 


C. Authorization for, Publication of Guides 


The Commission hereby authorizes publication of Guides 
61 and 3, “Statistical Disclosure By Bank Holding Compa- 
nies,” pursuant to the Securities Act of 1933, particularly 
sections 7 and 10 thereof, and the Securities Exchange Act 
of 1934, particularly sections 12, 13, 15(d) and 23(a). 


Guide 61 will be applied by the staff to registration state- 
ments filed on or after thirty days following publication in the 
Federal Register. Guide 3 will-be applied by the staff to 
filings covering periods ending on or after December 25, 
1976. 


The text of the Guides is set forth below: 

GUIDE 61—GUIDES FOR THE PREPARATION AND FIL- 
ING OF REGISTRATION STATEMENTS UNDER THE 
SECURITIES ACT OF 1933 


STATISTICAL DISCLOSURE BY BANK HOLDING COM- 
PANIES 


General Instructions 


1. This Guide applies to the description of business portion 
of bank holding company registration statements filed on 
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Form S-1 (Item 9) [17 CFR 239.11], S-7 (Item 5) [17 CFR 
239.26] and S-14 (Item 1) [17 CFR 239.23]. 


2. Information furnished in accordance with this Guide 
should generally be presented in tabular form in the order 
appearing below. However, an alternative presentation, 
such as inclusion of the information in Management's Analy- 
sis of the summary of earnings, may be used if in manage- 
ment’s opinion such presentation would be more meaningful 
to investors. 


3. When the term “reported period” is used in the Guide, it 
refers to each of the periods described below, unless 
otherwise specified: 


(a) each of the last five: fiscal years of the registrant; 


(b) any subsequent interim period for which an in- 
come statement is furnished; and 


(c) any additional period necessary to keep the infor- 
mation presented from being misleading. 


4. Some of the information called for by the Guide, which is 
prospective in nature, may not be available on a historical 
basis. The staff should be advised of such situations and if 
the requested information is unavailable and cannot be 
compiled without unwarranted or undue burden or expense, 
such information need not be provided. If possible, reasona- 
bly comparable data should be furnished instead. If, for 
some special reason, certain requested information will not 
be available with respect to periods to be covered in future 
filings subject to the Guide, this should also be brought to 
the staff's attention. 


5. Unless otherwise indicated, averages called for by the 
Guide are daily averages. Where the collection of data on a 
daily average basis would involve unwarranted or undue 
burden or expense, weekly or month-end averages may be 
used, provided such averages are representative of the 
operations of the registrant. The basis used for presenting 
averages should be stated. 


NOTE: In evaluating the reasonableness of assertions by 
registrants that the compilation of requested information, 
such’ as historical data or daily averages, would involve an 
unwarranted or undue burden or expense, the staff takes 
into consideration, among other factors, the size of the 
registrant, the estimated costs of compiling the data, the 
electronic data processing capacity of the registrant, and 
whether management uses the requested information for its 
own purposes. 


|. Distribution of Assets, Liabilities and Stockholders’ Equity 


A. For each reported period, present average balance 
sheets. Such average balance sheets may be condensed 
from the detailed ones required on a statement date basis, 
provided such condensed balance sheets indicate the sig- 
nificant shifts in sources and uses of funds. 


B. For each reported period, present the percentage of: 


1. each asset reflected in the balance sheets pre- 
sented under Paragraph A to total average assets; 





and 


2. each liability and component of stockholders’ equity 
reflected in the balance sheets presented under Para- 
graph A to the total of average liabilities and average 
stockholders’ equity. 


C. For each reported period, present separately, on the 
basis of averages, the percentage of total assets and total 
liabilities attributable to foreign operations. 


Instruction. Separate disclosure of foreign assets and 
liabilities is required under Paragraph C only if disclo- 
sure regarding foreign operations is required pursuant 
to Instruction (2) under Section VIII of this Guide. 


ll. Investment Portfolio 


A. As of the end of each reported period, present the book 
value of investments in obligations of (1) the U.S. Treasury, 
(2) U.S. government agencies and corporations, (3) states 
and political subdivisions (U.S.), and (4) other bonds, notes 
and debentures. 


B. As of the end of the latest reported period, present the 
amount of each investment category listed above which is 
due (1) in one year or less, (2) after one year through five 
years, (3) after five years through ten years, and (4) after ten 
years. In addition, state the weighted average yield for each 
range of maturities and explain the method used to calculate 


‘such yield. 


Instruction. State whether yields on tax exempt obli- 
gations have been computed on a tax equivalent 
basis. If a tax equivalent basis is used, state for each 
range the amount of the adjustment and state the tax 
rate used in the computations. 


lll. Loan Portfolio 

A. Types of Loans 

As of the end of each reported period, present separately the 
amount of loans in each category listed below. Categories 1 


through 7 are for loans attributable to domestic operations 
only. 


1. Real estate loans (include only loans secured primarily 
by real estate): 


(a) Construction and land development; 

(b) Secured by 1-4 family residential properties; 
(c) Other real estate loans. 

2. Loans to financial institutions; 


(a) Real estate investment trusts and mortgage com- 
panies; 


(b) Domestic commercial banks; 
(c) Banks in foreign countries; 
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(d) Other depositary institutions; 


(e) Other financial institutions. 


3. Loans for purchasing or carrying securities. 


4. Loans to farmers (except loans secured by real estate; 
include loans for household and personal expendi- 
tures). 


5. Commercial and industrial loans. 


6. Loans to individuals for household, family, other per- 
sonal expenditures. 


7. All other loans attributable to domestic operations. 
8. Loans attributable to foreign operations. 


Instructions. (1) Additional detail of loans by type may 
be appropriate in some circumstances, such as when 
a substantial portion of total commercial and industrial 
loans is concentrated in one or a few industries. 


(2) The “Instructions for the Preparation of Reports of 
Condition by State Member Banks of the Federal 
Reserve System, Schedule A—Loans’” provides defini- 
tions of the categories of loans listed above for 
domestic offices. Although consolidated information is 
called for by this section, it is suggested that these 
definitions be used for guidance. 


(3) Separate disclosure of category 8 is required only 
if disclosure regarding foreign operations is required 
pursuant to Instruction (2) under Section VIII of this 
Guide. 


(4) The total of loans reported pursuant to this para- 
graph should equal total loans in the balance sheet. 


B. Maturities and Sensitivity to Changes in Interest Rates 


As of the end of the latest fiscal year and any interim period 
reported on, present separately the amount of loans in each 
category listed in Paragraph A (except categories 1(b) and 
6) (1) due in one year or less, (2) after one year through five 
years and (3) after five years. In addition, present separately 
the total amount of all such loans due after one year which 
(a) have predetermined interest rates and (b) have floating 
or adjustable interest rates. 


Instructions. (1) Scheduled repayments should be 
reported in the maturity category in which the pay- 
ment is due. 
(2) Demand loans, loans having no stated schedule of 
repayments and no stated maturity, and overdrafts 
should be reported as due in one year or less. 

C. Nonperforming Loans 


As of the end of each reported period, state the following for 


(a) loans which are contractually past due 60 days or more © 


as to interest or principal payments; and (b) loans, the terms 
of which have been renegotiated to provide a reduction or 
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derferral of interest or principal because of a deterioration in 
the financial position of the borrower (exclusive of loans in 


(a)). 


1. The aggregate amount of loans in each category 
described above; 


2. The gross amount of interest income which would 
have been recorded on all such loans during the 
period if all such loans had been current (in accord- 
ance with their original terms) and outstanding 
throughout the period or since their origination, which- 
ever is shorter; and 


3. The amount of interest on all such loans which was 
reflected in income during the period. 


In addition, if management is aware of any significant loans, 
group of loans or segments of the loan portfolio not included 
in (a) or (b) above, where there are serious doubts as to the 
ability of the borrowers to comply with the present loan 
payment terms, a separate discussion of the risk elements 
associated with such loans, including the relative magnitude 
of such risks, shall be given. 


Instructions. (1) Loans in categories 1(b) and 6 under 
Paragraph A need not be considered for disclosure 
pursuant to Paragraph C. However, if loans in cate- 
gory 6 exceed 10 percent of total loans, the informa- 
tion called for in Paragraph C for those loans consid- 
ered nonperforming pursuant to clause (a), should be 
separately provided. 


(2) A renewal on current market terms of a loan at 
maturity will not be considered a renegotiation for 
purposes of clause (b) of Paragraph C. 


(3) A loan remains in the category described in clause 
(b) until such time as the terms are substantially 
equivalent to terms on which loans with comparable 
risks are being made. 


(4) If a substantial portion of the loans stated pursuant 
to Paragraph C are concentrated in one or a few 
industries separate disclosure of the information re- 
quired by this paragraph should be provided for such 
loans. 


(5) The registrant may use different criteria and may 
present quantitative information in a different manner 
than described above if such presentation more effec- 
tively identifies and communicates the present risk 
elements in the loan portfolio. 

IV. Summary of Loan Loss Experience 


An analysis of loan loss experience shall be furnished in the 
following format for each reported period. 


A. Amount of loans outstanding at end of period. 
B. Average amount of loans outstanding. 


C. Amount of loan loss reserve at beginning of period. 
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D. Amount of losses charged off during period broken 
down by the eight major categories of loans specified 
in Section III(A). 


E; Amount of recoveries during period of losses 
previously charged off broken down by the eight major 
categories of loans specified in Section III(A). 


F. Net loans charged off during period. 


G. Additions to loan loss reserve charged to operating 
expense during period. For the latest fiscal year and 
any interim period reported on, also describe briefly 
the factors which influenced management's judgment 
in determining the amount charged to operating ex- 
pense. The statement that the amount is based on 
management's judgment is not sufficient. 


H. A breakdown of the loan loss reserve by the eight 
major categories of loans specified in Section III(A), 
including as a separate category any unallocated 
portion of the reserve. State (a) the dollar amount of 
the loan loss reserve applicable to each category and 
) the percentage of loans in each category to total 
loans. 


1. Amount of loan loss reserve at end of period. 


J. Ratio of net charge-offs during period to average 
loans outstanding for the period. 


Instruction. \f the registrant uses other categories in 
analyzing its loan loss reserve which it believes would 
be more informative to investors, such categories may 
be used for purposes of the disclosures prepared 
pursuant to this Guide. 


V. Deposits 


A. For each reported period, present separately the average 
amount of (1) demand deposits in domestic offices, (2) 
savings and time deposits in domestic offices (excluding 
time deposits separately reportable under (3) below), (3) 
time certificates of deposit in domestic offices issued in 
amounts of $100,000 or more, and (4) deposits in foreign 
offices. 


Instructions. (1) Passbook type savings deposits 
should be included in category (2) regardless of size. 


(2) If material, the registrant should disclose sepa- 
rately the aggregate amount of deposits by foreign 
depositors in domestic offices. Identification of the 
nationality of depositors is not requested. 


B. As of the end of the latest fiscal year and any interim 
period reported on, present separately the amount out- 
standing of time certificates of deposit issued by domestic 
offices in amounts of $100,000 or more by time remaining 
until maturity: 3 months or less; over 3 through 6 months; 
over 6 through 12 months; and over 12 months. 


VI. Return on Equity and Assets 


For each reported period, present the following: 


1. Return on assets (net income divided by average 
total assets). 


2. Return on equity (net income divided by average 
equity). 


3. Dividend payout ratio (dividends declared per share 
divided by net income per share). 


4. Equity to assets ratio (average equity divided by 
average total assets). 


Instructions. (1) Describe and explain the trends in 
each of these ratios if changes are significant. 


(2) The ratios required under 1, 2, and 3 above may 
also be calculated using income before securities 
gains (losses). 


Vil. Interest Rates and Interest Differential 


A. For each reported period, present an analysis of net 
interest earnings as follows: 


1. For each major category of interest-earning assets and 
each major category of interest-bearing liabilities, the aver- 
age amount outstanding during the period and the interest 
earned or paid on such amount. 


2. The average yield for each major type of interest-earning 
asset. 


3. The average rate paid for each major type of interest- 
bearing liability. 


4. The average yield on all interest-earning assets and the 
average effective rate paid on all interest-bearing liabilities. 


5. The net yield on interest-earning assets (net interest 
earnings divided by total interest-earning assets). Net inter- 
est earnings is the difference between total interest earned 
and total interest paid. 


B. For the latest two fiscal years and any interim period 
reported on, present (1) the dollar amount of change in 
interest income and (2) the dollar amount of change in 
interest expense. The changes should be segregated for 
each major category of interest-earning asset and interest- 
bearing liability into amounts attributable to (a) changes in 
volume (change in volume times old rate), (b) changes in 
rates (change in rate times old volume), and (c) changes in 
rate/volume (change in rate times the change in volume). 
The rate/volume variances should be allocated on a consist- 
ent basis between rate and volume variances and the basis 
of allocation disclosed in a note to the table. 


Instructions. (1) Explain how non-accruing loans have 
been treated for purposes of the analysis in Para- 
graph A. 


(2) Major categories of interest-earning assets should 
include loans, taxable investment securities, non-tax- 
able investment securities, federal funds sold and 
securities purchased with agreements to resell, and 
other (specify if significant). Major categories of inter- 
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est-bearing liabilities should include: savings deposits, 
other time deposits, deposits in foreign offices, short- 
term debt, long-term debt and other (specify if signifi- 
cant). 


(3) In the calculation of the changes in the interest 
income and interest expense, any out-of-period items 
and adjustments should be excluded and the types 
and amounts of items excluded disclosed in a note to 
the table. 


(4) If loan fees are included in the interest income 
computation, the amount of such fees should be 
disclosed, if material. 


(5) The interest on tax exempt securities may be 
calculated on a tax equivalent basis. The registrant 
should describe the basis used. 


(6) If disclosure regarding foreign operations is re- 
quired pursuant to Instruction (2) under Section VIII of 
this Guide, the information required by this section 
should be further segregated between domestic and 
foreign operations. 


Vill. Foreign Operations 


Instructions. (1) The registrant should present infor- 
mation with respect to its foreign operations on the 
basis which it believes is representative of its foreign 
activities and the risks pertaining thereto. Registrant 
may present information in a manner consistent with 
the reporting requirements of the federal bank regula- 
tory agencies if registrant believes that such designa- 
tions are representative of its foreign activities and the 
risks associated with such business. The registrant 
should describe which components of its business it 
designates as foreign and the basis for such designa- 
tion. 


(2) Disclosure of the information on foreign operations 
specified below is required only if during each of the 
last two years (a) the gross revenues or income (loss) 
before taxes associated with foreign operations ex- 
ceeded 10 percent of consolidated total revenues or 
income (loss) before taxes, respectively, or (b) the 
assets associated with foreign operations exceeded 
10 percent of consolidated total average assets. In 
order to arrive at the foreign component of revenue-or 
income, the registrant may be required to make 
internal allocations between foreign and domestic 
activities. The registrant should generally indicate the 
nature of significant estimates and assumptions used 
in such allocations. Any significant changes in as- 
sumptions or methods of allocations during the re- 
ported periods should also be indicated along with the 
effect of such changes on reported results. 


(3) If disclosure of the information specified below 
would involve violation of the banking confidentiality 
requirements of any country, registrants may omit 
such disclosure, provided that a statement is made in 
the filing that such information has been omitted. The 
staff may in its discretion ask for support for the 
registrant's assertion that disclosure would violate any 
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such confidentiality requirements. 


(4) The registrant should indicate the basis used for 
the geographical breakdown provided under Para- 
graphs B and C below (domicile of the obligor, area of 
risk, or such other basis as is used). 


The geographical breakdown may be based on the 
Classifications of the federal bank regulatory agencies. 
Separate disclosure is not required for any geographic 
area which represents less than 10 percent of the 
registrant's total foreign assets as called for by Para- 
graph B below and total revenue and income before 
taxes attributable to foreign operations as called for by 
Paragraph C below. 


NOTE: The disclosures called for by Paragraph A(3) con- 
cerning deposits are intended to elicit information in terms of 
aggregate average amounts only, and identification of the 
nationality of depositors is not requested. 


A. For the latest reported period, present separately the 
aggregate average amount of: 


1. Balances in banks which are located in foreign 
countries; 


2. Loans: 

(a) Loans to banks; 

(b) Loans to other financial institutions 

(c) Loans to governments or official institutions; 

(d) Consumer loans; 

(e) Loans to businesses; 

(f) Real estate loans; and 

(g) Other loans. 

3. Deposits: 

(a) Deposits of banks which are located in foreign 
countries (including balances of foreign branches of 


other United States banks); 


(b) Deposits of foreign governments, official institu- 
tions, central banks, or international institutions; and 


(c) Other deposits. 
4. Other borrowings from foreign sources. 


B. For the latest reported period, present a geographical 
breakdown of the average amount of foreign assets in such 
categories as are appropriate in light of the operations of the 
registrant. If there are material risks arising from a concen- 
tration of assets in a particular foreign country, such country 
shall be identified and the amount of such assets shall be 
disclosed. A concentration of 5 percent or more of consoli- 
dated total average assets normally would indicate, in the 
absence of mitigating factors, a material risk. 
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C. For each reported period, state the amount of revenue 
and income before taxes attributable to foreign operations 
and the percentage of such amounts to consolidated total 
revenues and income before taxes, respectively. In addition, 
present an appropriate geographical breakdown of revenue 
and income before taxes for such reported periods. If a 
material portion of consolidated total revenues is attributable 
to one foreign country, such country shall be identified and 
the amount of revenue and income before taxes so attrib- 
uted shall be stated separately. As in Paragraph B above, 5 
percent or more of consolidated total revenues normally 
would be a material portion. 


D. Discuss generally the registrant's foreign exchange activ- 
ities and the types of risks associated with such activities. 


IX. Commitments and Lines of Credit 


Discuss the registrant's present practice with respect to 
commitments and lines of credit. In particular, indicate the 
terms on which such commitments and lines of credit are 
generally extended, such as expiration period and fees 
charged. Also discuss the usual purposes for which such 
commitments and lines of credit are made available, such 
as particular types of loans, letters of credit, etc. Any firm 
commitments of material amounts which represent unusual 
risks should be separately disclosed. 
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GUIDE 3—GUIDES FOR THE PREPARATION AND FILING 
OF REPORTS AND PROXY AND REGISTRATION 
STATEMENTS UNDER THE SECURITIES EXCHANGE 
ACT OF 1934 


STATISTICAL DISCLOSURE BY BANK HOLDING COM- 
PANIES 


This Guide applies to the description of business portion of 
bank holding company registration statements filed on Form 
10 (Item 1) [17 CFR 249.210], in proxy and information 
statements relating to mergers, consolidations, acquisitions 
and similar matters (Item 14 of Schedule 14A and Item 1 of 
Schedule 14C) [17 CFR 240.14a-101 and 240.14c-101], 
and in reports filed on Form 10-K: (Item 1) [17 CFR 
249.310]. 


[The rest of Guide 3 is identical to Guide 61 set forth 
above. | 


By the Commission. 


George A. Fitzsimmons 
Secretary 


August 31, 1976 


(Secs. 7, 10, 48 Stat. 78, 81; secs. 12, 13, 15(d), 23(a), 48 
Stat. 892, 894, 895, 901: sec. 205, 48 Stat. 906; sec. 
203(a), 49 Stat. 704; secs. 1, 3, 8, 49 Stat. 1375, 1377, 
1379: secs. 8, 202, 68 Stat. 685, 686; secs. 3, 4, 10, 78 
Stat. 565-568, 569, 570-574, 589: secs. 1, 2, 82 Stat. 454; 
seds. 1, 2, 28(c), 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 
1503; secs. 8, 9, 10, 18, 89 Stat. 117, 118, 119, 155; 15 
U.S.C. 77g, 77j, 781, 78m, 780(d), 78w(a).) 





SECURITIES ACT OF 1933 
Release No. 5736/September 1, 1976 


TEMPORARY SUSPENSION OF REGULATION A EX- 


EMPTION OF WESTERN RESOURCE AND DEVELOP- 
MENT, INC. 


The Securities and Exchange Commission has issued an 
order termporarily suspending the Regulation A exemption 
from registration under the Securities Act of 1933, as 
amended, with respect to the offering of 2,000,000 shares of 
Western Resource and Development, Inc. (the “issuer”), 
3353 South Main Street, Salt Lake City, Utah, for an 
aggregate value of $200,000. 


According to the order, the Commission has reason to 
believe that: (a) the issuer's Notification and Offering Circu- 
lar contain untrue statements of material facts and omit to 
state material facts necessary in order to make the state- 
ments made, in light of the circumstances under which they 
were made, not misleading, including failure to disclose 
adequately the issuer's business and intended use of the 
proceeds from the offering; (b) the terms and conditions of 
Regulation A have not been complied with, including the 
failure to disclose the loss of the issuer's corporate charter; 
(c) the issuer has failed to cooperate; and (d) the offering, if 
made, would be in violation of Section 17 of the Securities 
Act of 1933, as amended. 





SECURITIES ACT OF 1933 
Release No. 5737/September 1, 1976 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF MEDICAL EXPLORATION, INC. 


The Securities and Exchange Commission has issued an 
order termporarily suspending the Regulation A exemption 
from registration under the Securities Act of 1933, as 
amended, with respect to the offering of securities of 
Medical Exploration, Inc. (the “Issuer'’), 3333 South 9th 
East #120, Salt Lake City, Utah 84106. 


Pursuant to a Notification filed on May 21, 1973, the Issuer 
proposed to offer 200,000 shares of its Common Stock, par 
value $.01, at $1.00 per share for an aggregate offering 
price‘of $200,000. The Salt Lake City firm of M.L. Fallick & 
Co., Inc. was designated as underwriter for the offering. No 
amendments have been filed and a commencement date for 
the offering has not been established. 


According to the order, the Commission has reason to 
believe that: (a) the Notification and Offering Circular of the 
Issuer contain untrue statements of material facts and omit 
to state material facts necessary in order to make the 
statements made, in light of the circumstances under which 
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they are made, not misleading, with respect to, among other 
things, the failure to disclose that the Utah Secretary of 
State revoked the Articles of Incorporation of the Issuer and 
that the broker/dealer registration of the underwriter for the 
proposed offering has been revoked; (b) the Issuer failed to 
cooperate with the Commission in that the Issuer and its 
principal officers and directors have resisted numerous 
attempts by the Commission's staff to assist the Issuer in 
complying with the requirements of Regulation A; and (c) 
the offering, if made, would be in violation of Section 17 of 
the Securities Act of 1933, as amended. 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12740/August 27, 1976 


An order has been issued granting the applications of the 
following companies to list the specified securities on the 
New York Stock Exchange, Inc.: 


Braniff Airways, Inc., 105 senior notes, due July 1, 
1986 (effective as of August 23, 1976) 


Mary Kay Cosmetics, Inc., common stock, par value 
$110 per share (effective as of August 24, 1976) 


Rockwell International Corp., 9%/s% sinking fund de- 
bentures, due July 15, 1996 and 8.90% notes, due 
July 15, 1986 (effective as of August 23, 1976) 


Virginia National Bankshares, Inc., 87/s% notes, due 
1986 (effective as of August 24, 1976) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12741/August 27, 1976 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 

11 Wall Street 

New York, New York 10005 

File No. SR-NYSE-76-33 

ORDER APPROVING PROPOSED RULE CHANGE 

On June 10, 1976, the New York Stock Exchange, Inc. (the 


“NYSE”) filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the “Ex- 
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change Act’), 15 U.S.C. 78s(b), as amended by Pub. L. No. 
94-29 (June 4, 1975) and Rule 19b-4 (17 CFR 240.19b-4) 
thereunder, copies of proposed changes to Rules 342 and 
345. 


The proposed amendment to Rule 342 requires that a 
qualified person acceptable to the NYSE be in charge of 
“any sales department or activity.” As amended, the supple- 
mentary material designated Rule 342.12 specifies that a 
candidate for acceptability is expected to pass an examina- 
tion acceptable to the NYSE which demonstrates compe- 
tency to supervise a specific sales department or activity. It 
further provides that the examination requirement may be 
waived at discretion of the NYSE. 


Notice of the proposed rule changes and the terms of 
substance of rules as they would be amended was given by 
publication of a Commission release (Release No. 12552, 
June 17, 1976) and in the Federal Register (41 FR 26084, 
June 24, 1976). Interested persons were invited to submit 
written comments concerning the proposal by July 15, 1976. 
The Commission has not received any comments concern- 
ing the proposed rule changes. 


With respect to the proposed amendments to NYSE Rules 
342 and 345,’ the Commission finds that the proposed rule 
changes in SR-NYSE-76-33 are consistent with the require- 
ments of the Exchange Act and the rules and regulations 
thereunder applicable to national securities exchanges. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Exchange Act, 15 U.S.C. 78s(b)(2), that the 
proposed amendments to NYSE Rules 342 and 345 be, and 
hereby are, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' The Commission's approval of these amendments is sub- 
ject, nevertheless, to the overall review of the rules of all 
self-regulatory organizations being conducted by the Com- 
mission pursuant to Section 31(b) of the Securities Acts 
Amendments of 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12742/August 30, 1976 


Admin. Proc. File No. 3-5012 
In the Matter of 
CLEVE DIVINEY 


3514 N. Thornwood 
Davenport, lowa 52804 
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ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act,’ Cleve Diviney (Diviney), a director and 
treasurer of a registered broker-dealer, has submitted an 
offer of settlement, without admitting or denying the allega- 
tions in the order for proceedings, which the Commission 
has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that Diviney wilfully violated and 
wilfully aided and abetted violations of Sections 5(a), 5(c) 
and 17(a) of the Securities Act, Section 10(b) of the 
Securities Exchange Act and Rule 10b-5 thereunder, and 
failed reasonably to supervise with a view towards prevent- 
ing these violations persons who were subject to his super- 
vision and who committed such violations, and that it is in 
the public interest to impose the sanctions specified in the 
offer of settlement.? 


Accordingly, IT IS ORDERED that Diviney be, and he 
hereby is, barred from association with any broker-dealer, 
investment company, or investment adviser, effective at the 
opening of business on the second Monday after the date of 
this order, provided that after two (2) years Diviney may 
apply to become reassociated in a non-supervisory and 
non-proprietary capacity upon a showing that he will be 
properly supervised. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 


‘In the Matter of R. Wayne Everett and Associates, Inc., 
order entered April 22, 1976. 


2 The findings herein are not binding on any other respond- 
ent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12743/August 30, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-19 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on August 23, 1976, a proposed rule 
change under Rule 19b-4 to provide specific time frames for 
the requirement contained in Exchange Rule 6.56 to 
promptly reconcile unmatched and advisory trades as well 
as to provide an interpretation of the scope of a member's 
obligation to reconcile such trades. 


The foregoing rule changes has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 


1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 30, 1976. 
Interested persons are invited to submit written data, views 


‘and arguments concerning the submission within 30 days 


from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-CBOE-76-19. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12744/August 30, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-14 


The Chicago Board Options Exchange, Incorporated 
(‘CBOE") submitted on July 15, 1976 a proposed rule 
change under Rule 19b-4 to provide members and public 
customers with the same exemption to the limitation pres- 
ently found in clause (b) of CBOE Rule 4.11 in those 
instances where, due to a stock split, stock dividend, stock 
distribution or reverse split, the number of underlying shares 
contained in the contract unit of the outstanding options 
series dealt in on the Exchange are adjusted upward or 
downward to reflect the revision in the number of outstand- 
ing shares of the subject underlying security." 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 
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Publication of the submission is expected to be made in the 
Federal Register during the week of August 30, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-CBOE-76-14. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' Generally, clause (b) provides an aggregate position limit 
of 500 options contracts of the same class and the same 
expiration date without regard to a change in the amount of 
the underlying securities of any option contract. Clause (b) 
is not applicable either (i) to covered short positions or (ii) to 
short positions to the extent long positions for the same 
number of option contracts of the same class of options are 
maintained in the same account where the exercise prices 
of the option contracts in such long positions are equal to or 
less than the exercise prices of the option contracts in such 
short positions. ; 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12745/August 30, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE, INC. 


File No. SR-PSE-76-26 


The Pacific Stock Exchange, Inc. (“PSE”) submitted on July 
16, 1976, a proposed rule change under Rule 19b-4 to 
provide for the withdrawal of the options trading floor badge 
of any floor broker or market maker whose letter of authori- 
zation or of guarantee has been revoked. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 
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Publication of the submission is expected to be made in the 
Federal Register during the week of August 30, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-PSE-76-26. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12746/August 30, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE, INC. 


File No. SR-PSE-76-15 


The Pacific Stock Exchange, Inc. ("“PSE'’) submitted on July 
15, 1976, a proposed rule change under Rule 19b-4 which 
consists of interpretations related to a variety of subjects 
respecting floor procedure and the responsibilities of those 
present on the options trading floor of the Exchange. The 
purpose of these “Options Floor Procedure Advices” is to 
State policies and clarify procedures under existing options 
trading rules. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purpose of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 30, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
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rities and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-PSE-76-15. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12747/August 30, 1976 


Admin. Proc. File No. 3-4992 
In the Matter of the Application of 


LAWRENCE H. FISHER 
Chicago, Illinois 


For Review of Disciplinary Action Taken by the 
CHICAGO BOARD OPTIONS EXCHANGE, INC. 


MEMORANDUM OPINION AND ORDER AFFIRMING DIS- 
CIPLINARY ACTION TAKEN BY NATIONAL SECURITIES 
EXCHANGE 


NATIONAL SECURITIES EXCHANGE - REVIEW OF DIS- 
CIPLINARY PROCEEDINGS 


Failure to Comply with Reporting Rules of Exchange 


Where board broker on national securities exchange did not 
report, on the exchange’s designated form, a failure of 
market makers to bid on request, exchange’s finding of 
violation of rule requiring such report and fine imposed 
therefor, affirmed. 


APPEARANCES: 


Philip S. Lieb, of Lurie, Orth, Cahan, Kallen & Rotche, Ltd., 
for applicant. 


Scott L. Lager and James J. Moylan for the Chicago Board 
Options Exchange, Inc. 


Review proceedings with respect to a decision dated Janu- 
ary 7, 1976, by the Board of Directors of the Chicago Board 
Options Exchange, Inc. Oral argument heard on August 26, 
1976. 


Lawrence H. Fisher, a board broker on the Chicago Board 
Options Exchange (“CBOE”), appeals from disciplinary ac- 
tion taken against him by the Exchange. The CBOE found 
that Fisher, in violation of its rules, did not report, on the 
Exchange's designated form, a failure of market makers to 
respond promptly to requests for bids. The record sustains 
that finding. Hence we affirm. 


Fisher makes no argument that the $1,000 fine imposed on 
him by the Exchange is excessive; nor do we consider it so. 


Accordingly, it is ORDERED that the disciplinary action 
taken by the Chicago Board Options Exchange, Inc. against 
Lawrence H. Fisher be, and it hereby is, affirmed. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12748/August 31, 1976 


SEE 


SECURITIES ACT OF 1933 
Rel. No. 5735/August 31, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12749/August 31, 1976 


In the Matter of 


STOCK CLEARING CORPORATION OF PHILADELPHIA 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(File No. SR-SCCP-76-3) 


ORDER APPROVING RULE CHANGES SUBMITTED BY 
THE STOCK CLEARING CORPORATION OF PHILADEL- 
PHIA ESTABLISHING A CONTINUOUS NET SETTLE- 
MENT SYSTEM 


On June 16, 1976 the Stock Clearing Corporation of Phila- 


delphia (“SCCP") submitted proposed rule changes, pur- 
suant to Rule 19b-4 under the Securities Exchange Act of 
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1934 (the “Act’), implementing a Continuous Net Settle- 
ment (“CNS”) System. The CNS System is offered to SCCP 
participants as an alternative to trade-for-trade clearance. 
SCCP anticipates that high volume members with netting 
transactions will utilize the CNS System whereas lower 
volume members without offsetting transactions will prefer 
trade-for-trade clearance. Clearance of securities transac- 
tions on a netted basis is expected to be less costly and 
more efficient. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, the rule changes were published in the Federa/ 
Register (41 Fed. Reg. 27796, July 6, 1976), and the public 
was invited to submit comments until July 27, 1976. Notice 
of the filing and an invitation for comments also appeared in 
Securities Exchange Act Release No. 34-12572, June 24, 
1976. By letter dated August 27, 1976, SCCP submitted 
further information regarding its CNS System. This letter 
has been placed in the public file and has been incorporated 
in the submission. 


The Commission has reviewed the SCCP submission and 
finds that the rule changes are consistent with the require- 
ments of the Act and the rules and regulations thereunder 
applicable to registered clearing agencies, and in particular, 
the requirements of Section 17A of the Act and the rules 
and regulations thereunder 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes con- 
tained in File No. SR-SCCP-76-3 be, and hereby are, 
approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12750/August 31, 1976 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wail Street 
New York, New York 10005 


(File No. SR-NYSE-76-39) 
ORDER APPROVING PROPOSED RULE CHANGE 


On July 13, 1976, the New York Stock Exchange, Inc. filed 
with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “ACT’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder copies of a proposed rule change to eliminate 
the different standards applicable to specialist and non- 
specialist odd-lot dealers as set forth in Rule 100. 
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Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12637 (July 19, 1976) and by publication in 
the Federal Register (41 Fed. Reg. 31432 (July 28, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to registered national 
securities exchanges, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed with 
the Commission on July 13, 1976, be and it hereby is, 
approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12751/August 31, 1976 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


(Amendment #2 to File No. SR-CBOE-76-8) 


On August 19, 1976, the Chicago Board Options Exchange, 
Incorporated (“CBOE”) submitted pursuant to Rule 19b-4 
under the Securities Exchange Act of 1934 an amendment 
(‘Amendment’) to its proposed rule change (‘Proposal’) 
concerning trading on the basis of information about block 
transactions in stocks or options. (Notice of the Proposal, 
together with the terms of substance thereof, was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12400, May 3, 1976) and by publication in 
the Federal Register (41 Fed. Reg. 19174, May 10, 1976).) 
The Amendment sets forth various revisions throughout the 
Proposal. According to CBOE, the changes reflected in the 
Amendment are intended to clarify the Proposal as originally 
submitted 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 30, 1976, and 
interested persons are invited to submit written comments 
thereon within 15 days of such publication. Six copies of 
these written comments should be filed with the Secretary of 
the Commission, 500 North Capito! Street, Washington, D. 
C. 20549. Reference should be made to File No. SR-CBOE- 
76-8 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
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Washington, D. C. Copies of the filing will also be available 
at the principal office of the CBOE. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12752 /September 1, 1976 


ACCOUNTING SERIES 
Release No. 196 /September 1, 1976 


ADMINISTRATIVE PROCEEDING File No. 3-5072 
In the Matter of 
SEIDMAN & SEIDMAN et al. 


OPINION AND ORDER PURSUANT TO RULE 2(e) OF 
THE COMMISSION’s RULES OF PRACTICE 


This Opinion and Order under Rule 2(e)(1) ' of the Commis- 
sion’s Rules of Practice [17 C.F.R. 201.2(e)(1)] arises out 
of: (1) the conduct of Seidman & Seidman and certain of its 
partners and employees in connection with its combination 
of practices in February, 1972 with the Los Angeles, Califor- 
nia office of Wolfson, Weiner, Ratoff & Lapin (‘“Wolfson/ 
Weiner’) and of the audits of certain financial statements of 
three former Wolfson/Weiner clients—Equity Funding Cor- 
poration of America (‘Equity’), Omni-Rx Health Systems 
(“Omni-Rx’) and SaCom, and (2) certain of the audits of 
financial statements of Cenco, Incorporated (‘‘Cenco’). 


Seidman & Seidman is a partnership engaged in the prac- 
tice of public accounting. It has more than 150 partners 
located in 43 offices throughout the United States and is 
affiliated with a number of accounting firms outside the 
United States. Since its creation in 1910, the firm has 
performed a variety of auditing, tax, advisory and related 
services in the United States and abroad. 


Seidman & Seidman has submitted an offer of settlement, 
described in detail below, which we have considered and 
determined to accept. As contemplated by the settlement 
offer, Seidman & Seidman has waived institution of formal 
administrative proceedings under Rule 2(e) and, without 
admitting or denying any of the statements or conclusions 
set forth herein, has consented to the issuance of this 
Opinion and Order. The facts developed in the staff investi- 
gations and the related accounting and auditing issues are 
set forth in some detail below. 


SUMMARY 


The matters giving rise to these proceedings are the result 
of two unrelated areas of inquiry conducted by the Commis- 


sion staff. These matters involved fraudulent conduct by the 
client companies in which Seidman & Seidman was de- 
ceived. Nevertheless, we have concluded that Seidman & 
Seidman did not fulfill its responsibilities in the manner 
required by the standards of the profession. 


Three of the audit engagements which are the subject of 
this Opinion and Order concern clients obtained by Seidman 
& Seidman through its February 1972 combination of prac- 
tices with the Los Angeles, California office of Wolfson/ 
Weiner. As a result of the staffs investigation we have 
found that the audit practices employed by Wolfson/Wei- 
ner's Los Angeles office were far below professional stand- 
ards and that employees of that office engaged in acts and 
practices in flagrant violation of rules of the Commission and 


standards of the accounting profession relating to independ- 
ence. 


Seidman & Seidman failed to undertake a reasonable 
investigation prior to the combination of the firms and failed 
to properly review practices and professional qualifications 
of staff members of the Wolfson/Weiner office or to ade- 
quately inquire into factors bearing on their independence 
from clients. After the combination, Seidman & Seidman 
failed to take reasonable steps to ensure the maintenance 
of professional audit review practices and independence in 
connection with former Wolfson/Weiner clients. 


In Equity? certain former Wolfson/Weiner and management 
personnel were criminally convicted following disclosure of a 
massive financial fraud.* Over approximately ten years, 
Equity falsified its financial statements by reporting bogus 
assets and earnings in the tens of millions of dollars. 
Approximately one month after consummation of the Wolf- 
son/Weiner combination, Seidman & Seidman issued an 
unqualified opinion on the December 31, 1971 Equity finan- 
cial statements although no pre-combination Seidman and 
Seidman personnel had worked on or reviewed the audit 
and Seidman & Seidman was aware that Wolfson/Weiner 
partners generally did not review audit engagements. 


In Omni-Rx4, Seidman & Seidman audited financial state- 
ments for inclusion in a registration statement for a public 
offering and financial statements for a subsequent reporting 
period which were included in an Annual Report on Form 
10-K. Seidman & Seidman learned after the offering that a 
substantial amount of the offering proceeds had been used 
to pay debts of persons in management who were in 
effective control of Omni-Rx and that statements by Omni- 
Rx in a report filed with the Commission concerning use of 
proceeds were false. Seidman & Seidman subsequently 
issued an opinion on Omni-Rx’s financial statements for the 
year in which these events occurred which omitted to 
disclose these facts. In addition, Seidman & Seidman is- 
sued an opinion on the financial statements included in the 
registration statement which financial statements failed to 
reflect necessary provisions for losses on accounts receiva- 
ble due from affiliates and failed to disclose the adverse 
financial condition of the affiliates of Omni-Rx. 


In SaCom®, Seidman & Seidman audited financial state- 
ments included in a registration statement, and financial 
statements for a subsequent reporting period included in an 
Annual Report on Form 10-K. In these audits the firm 
accepted management decisions to capitalize material 
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amounts of costs and to record, without necessary loss 
allowances, the full amounts of claims for certain govern- 
ment contract work without substantial evidential support for 
such accounting treatment. 


The second, and unrelated area of inquiry is the Cenco 
case.® In that case, the staff investigation indicates that 
certain members of the former management group and 
others engaged in a calculated scheme to falsify Cenco’s 
financial statements. This was accomplished in large part by 
inflation of the quantities and cost of items of inventory. We 
have concluded that Seidman & Seidman failed to conduct 
the examinations in question in accordance with generally 
accepted auditing standards, including ignoring or failing to 
adequately pursue significant facts which came to its atten- 
tion. In our view the examinations were not properly planned 
and staffed and the audit work performed provided an 
insufficient basis to support opinions that the financial 
statements were fairly presented. 


The audits of financial statements of Equity, Omni-Rx, 
SaCom and Cenco, the particulars of which are detailed 
below, involve serious deficiencies in audit performance, 
review, supervision and, except with respect to Cenco, 
independence. The financial statements of these issuers 
were not prepared in conformity with generally accepted 
accounting principles and the audits were not conducted in 
accordance with generally accepted auditing standards as 
was represented by Seidman & Seidman in its reports. In 
several instances Seidman & Seidman failed to obtain 
sufficient competent evidential matter to afford a reasonable 
basis for its opinions, permitted the examination of critical 
audit areas to be performed by persons having inadequate 
training or proficiency in audit work, and placed unwarranted 
reliance upon management representations. 


A firm engaged in practice before the Commission and 
persons who undertake responsible positions in such firms 
must take appropriate measures to insure the maintenance 
of professional standards and independence in the conduct, 
review and supervision of audit work on financial statements 
to be filed with the Commission. Investors and other users 
of financial statements properly rely upon reports of auditors 
for protection and have a right to assume that such reports 
are based upon examinations conducted in accordance with 
high professional standards by independent auditors. Under 
the circumstances of these cases, we find that Seidman & 
Seidman’s conduct represented a breach of its ethical and 
professional responsibilities in practicing before the Com- 
mission. 


CENCO INCORPORATED 


Cenco is a Delaware corporation with its principal offices in 
Chicago, Illinois. It is a diversified company with sales of 
almost $300 million for its fiscal year ended Apri! 30, 1975. 
At that time through numerous divisions and subsidiaries, 
Cenco engaged in the manufacture and distribution of 
products and services in five general areas: health care, 
education, water pollution abatement, technology and nurs- 
ing homes. Its common stock is listed for trading (although 
trading is currently halted) on the New York and Pacific 
stock exchanges. Seidman & Seidman, through its Chicago 
office, was the independent auditor of Cenco for approxi- 
mately 15 years. During that time Cenco grew to be one of 
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the largest of Seidman & Seidman’s accounts. Since Febru- 
ary 1976, Seidman & Seidman has ceased to act as 
independent auditors for Cenco. 


An investigation conducted by the Commission staff has 
revealed false financial reporting by Cenco of substantial 
proportions with respect to its audited annual financial 
statements from about 1970 to 1974.”? Throughout that 
period Seidman & Seidman issued unqualified reports with 
respect to Cenco’s annual financial statements.® The staff's 
investigation indicates that the false financial reporting was 
the result of a calculated scheme directed and conducted by 
certain officers of Cenco and its subsidiaries and others. 
During 1975 substantial changes were made in the man- 
agement and board of directors of Cenco. Under its new 
management, Cenco is in the process of divesting itself of 
its health care and certain other businesses. 


Cenco's false financial reporting was accomplished in large 
part through manipulations of the financial statements of 
certain subsidiaries in its Health Care Group. Predominant 
among these was Cenco Medical Health/Supply Corpora- 
tion (“CMH”). During the years 1973 and 1974, CMH was 
primarily in the business of distributing health and medical 
products to hospitals and other institutional customers 
through a network of approximately 20 branch warehouses 
and marketing facilities located throughout the United 
States. The reported sales of CMH, included in the consoli- 
dated financial statements, were approximately $32.8 mil- 
lion and $41.8 million for the fiscal years ended April 30, 
1973 and April 30, 1974, respectively. The reported inven- 
tory of CMH as included in the Cenco consolidated financial 
statements was approximately $32.1 million and $39.0 
million for the fiscal years ended April 30, 1973 and April 30, 
1974, respectively. 


The staff's investigation as discussed herein addressed 
principally the audits for the 1973 and 1974 fiscal years. The 
investigation indicates that intentional inflation of inventory 
quantities and values was among the means used to 
accomplish the fraud during those years. This was carried 
out by Cenco management assisted by lower level employ- 
ees, primarily by altering the quantities recorded on the 
prenumbered, two-part inventory tags used by CMH in 
counting the inventory; by altering quantities reflected on 
computer listings prepared to compile the physical count of 
inventory; and by creating inventory tags to record quan- 
tities of nonexistent inventory. 


The staff's investigation reveals that Cenco personnei at 
various levels and in various operational areas engaged in 
certain activities for the apparent purpose of concealing the 
falsification of the financial statements from Seidman & 
Seidman. Notwithstanding such concealment, the remedial 
sanctions described below are based in part on our findings 
that in conducting its audits of Cenco’s fiscal 1973 and 1974 
financial statements, Seidman & Seidman failed to comply 
with applicable professional standards with respect to ob- 
taining sufficient, competent evidence to afford a reasonable 
basis for its opinions and failed to take adequate measures 
to assure appropriate supervision of professional staff con- 
ducting the field work. 


1973 Fiscal Year 


For the fiscal year ended April 30, 1973 Cenco reported 
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pretax income of $27.3 million. Consolidated inventory val- 
ued at $104.4 million represented about 33% of total assets 
at fiscal year end. The valuation of year end inventory and 
cost of goods sold was based primarily on a physical 
inventory taken in May 1973. It appears that about 50% of 
the $32.1 million reported CMH portion of year end inven- 
tory was in fact non-existent. This overstatement of inven- 
tory substantially inflated Cenco’s consolidated pre-tax in- 
come. 


During the 1973 audit of CMH, Seidman & Seidman 
reached two significant audit conclusions which pertained to 
the CMH inventory accounting system. The first was that the 
CMH internal controls over inventory continued to be inade- 
quate. The second was that as in prior years, CMH did not 
have reliable general ledger inventory balances or perpetual 
inventory systems. The auditors therefore believed that 
CMH was forced to rely almost entirely on the results of the 
physical inventory. In our opinion, the conditions as they 
believed them to exist required extensive audit testing of 
inventory. It is our judgment that Seidman & Seidman did 
not give adequate audit effect to the clear requirements of 
these conclusions. Under the circumstances, the Commis- 
sion also believes that the audit program for CMH inventory 
should have expressly noted these internal control deficien- 
cies and included appropriately detailed instructions con- 
cerning the nature and scope of audit tests. 


The CMH inventory was physically counted by CMH per- 
sonnel during the first part of May 1973. Pursuant to written 
instructions, client personnel were directed to use two-part, 
prenumbered inventory tags to record the results of the 
count in pencil; to post the results of the count from the tags 
to the branch inventory control cards; and to send the used, 
unused and voided tags to Chicago for processing. The 
CMH written instructions, which were available to Seidman 
& Seidman prior to April 30, 1973, did not otherwise instruct 
CMH personnel in the control of inventory tags. In Chicago, 
the tags used were processed to computer cards from 
which were prepared listings purportedly reflecting for each 
branch the results of the physical count taken. 


As a part of its audit procedures, Seidman & Seidman 
observed the physical inventory count at nine of the twenty 
CMH warehouses, representing about 65% of the total CMH 
inventory. The engagement instructions transmitted from the 
Chicago office of Seidman & Seidman to the auditors 
conducting the observations directed the observing auditors 
to use their discretion with regard to the extent of audit 
testing during the observation. These instructions did not 
inform the field auditors of inadequacies in CMH internal 
controls or the reliance by CMH on the results of the 
physical count.? As a result, most of the observing auditors 
were required and permitted to exercise discretion over the 
extent of testing without being informed of all relevant 
information bearing on the extent of testing appropriate in 
the circumstances. 


The Seidman & Seidman instructions to the auditors ob- 
serving the inventory count required the auditor to either 
obtain or prepare a document for control of the inventory 
tags used, unused or voided. The program also required 
that after completion of the counting, the document be 
tested for accuracy. However, Seidman & Seidman did not 
obtain or prepare tag contro! documents at four of the nine 


branches observed. It is our judgment that in failing to 
comply with its own audit requirements at four of the nine 
branches, the auditors did not properly assure themselves 
that control of the inventory tags was adequate and that the 
conclusion reached by Seidman & Seidman that tags had 
been properly controlled did not reflect an objective review 
of the results of that audit work. 


As a part of the observation of the physical count of 
inventory, Seidman & Seidman auditors checked the accu- 
racy of the CMH counting procedures by test counting the 
results recorded by CMH personnel. Seidman & Seidman 
recorded certain of these test counts on schedules which 
were included in the observation workpapers.'° The pur- 
pose of recording these test counts was to provide eviden- 
tial matter upon which the auditors could reach a conclusion 
on the reliability of the CMH representations of the quan- 
tities reflected in the computer listings. 


In regard to quantities of inventory, our investigation indi- 
cates that Seidman & Seidman generated evidential matter 
from two principal sources. These sources were the proce- 
dures pertaining to control of the inventory tags and the 
comparison of recorded test counts taken during the obser- 
vation to the final computer listings. As previously con- 
cluded, Seidman & Seidman did not generate sufficient 
evidential matter to conclude that inventory tags had been 
adequately controlled. Therefore the principal source of 
evidential matter which provided a reasonable basis for 
concluding that CMH was reliably representing its inventory 
quantities, was the comparison of test counts to inventory 
listings. It is our opinion that Seidman & Seidman unreason- 
ably relied on this procedure and that the results of this 
procedure in fact provided substantial indications that CMH 
was not accurately stating its inventory quantities. 


The comparison of recorded test counts to the computer 
listings in the nine warehouse locations in which the inven- 
tory count was observed indicated error rates ranging from 
.9% to 38.8% of the test counts, with error rates in excess of 
10 % in several locations."' It is our opinion that the number 
and percentage of test count differences warranted addi- 
tional procedures to determine the reasons for the differ- 
ences and the possible effect on the inventory computa- 
tions. This is particularly so in light of the large number of 
tags used to count the inventory. Seidman & Seidman did 
attempt to ascertain the reasons for the differences in the 
Miami comparisons, following discovery that the bulk of the 
differences were uniformly an increase by a multiple of ten. 
A similar pattern also appeared in another comparison. The 
auditors first demanded an explanation from Cenco man- 
agement and were informed by the former director of CMH 
operations that the pattern of differences was attributable to 
errors made by a key-punch operator. The auditors then 
asked to see the inventory tags, but the same CMH official 
stated that the tags had been destroyed. Seidman & Seid- 
man did not ascertain the extent to which such “keypunch 
errors” might have affected the untested portion of the 
inventory listing. The Seidman & Seidman workpapers do 
not contain any reference to this investigation. Without 
attempting any further procedures, the auditors apparently 
accepted management's explanation and concluded that no 
adjustments to the bulk of the Miami inventory were re- 
quired. '2 
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Seidman & Seidman undertook alternative procedures in 
another audit area which was in part related to the CMH 
quantity representations. The Seidman & Seidman auditor 
who performed the price testing of the CMH inventory 
determined that, as in previous years, in numerous in- 
stances CMH was unable to produce sufficient vendor 
invoices to support the purchase by CMH of the quantities 
being price tested. This was true even though Seidman & 
Seidman ultimately accepted vendor invoices reflecting the 
purchase of the item by any CMH branch, regardless of the 
location of the inventory actually being price tested.1? The 
alternative procedure utilized in this instance suggested that 
even if CMH had sold none of the inventory items during the 
preceding year, CMH could not account for the increase in 
quantity between April 30, 1972 and April 30, 1973. While 
Seidman & Seidman’s records indicate that substantial time 
was devoted to the CMH inventory, the auditors did not, as 
we believe they should have, further extend their proce- 
dures in view of these results. 


The Seidman & Seidman workpapers contain a memoran- 
dum in which an auditor concluded that he was satisfied that 
the quantities stated in the CMH inventory were accurate. It 
is our judgment that this conclusion was not supported by 
sufficient competent evidential matter. In addition, the con- 
clusion was that of an individual with no prior audit experi- 
ence and whose technical training was limited to certain 
accounting courses taken in college. He was, at that time, a 
college student employed by Seidman & Seidman as a 
summer intern. The fact that Seidman & Seidman required 
and permitted an inexperienced individual to express an 
opinion going to the accuracy of critical inventory represen- 
tations is a further indication of poor audit planning with 
respect to the engagement. 


The intern had been required by Seidman & Seidman to 
perform a substantial part of the inventory audit work, and it 
was the intern who made an audit judgment on the suffi- 
ciency of the sum of evidential matter obtained with respect 
to inventory. Although the intern testified that he was closely 
supervised, the workpapers do not reflect any supervision of 
the intern during the course of the audit or the extent to 
which the foundations for his conclusions were reviewed. 


Seidman & Seidman utilized a standardized audit program 
in connection with its inventory procedures. This program 
required certain audit steps which Seidman & Seidman 
determined could not be performed based on its knowledge 
of the CMH accounting system. Seidman & Seidman did 
not, as we believe it should have, adequately substitute 
procedures to take the place of audit program steps which 
were not performed. 


Although Seidman & Seidman was aware of a significant 
overstock problem, it did not, as its audit program required, 
perform any documented analysis of the rate of turnover of 
the CMH inventory and did no other similar testing.'* Based 
on the results of the physical inventory the staff has 
calculated that the rate of inventory turnover was signifi- 
cantly below industry standards. Although we recognize that 
the function of an independent auditor is not to review the 
appropriateness of management business decisions, we 
believe that an analysis of the rate of inventory turnover as 
well as appropriate comparison of the rate to industry 
standards and other suitable tests are important audit 
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procedures which generate significant evidential matter re- 
garding the salability of goods on hand. 


Seidman & Seidman prepared a schedule which set forth 
the comparative inventory balances at April 30, 1972 and 
April 30, 1973 for a number of the CMH branches. This 
schedule reflected significant increases from the prior year. 
A CMH financial officer wrote on this schedule manage- 
ment’s explanations for the increases in inventory 
amounts.'® Seidman & Seidman did not attempt to deter- 
mine the reasonableness or credibility of these explana- 
tions.'® It is our opinion that Seidman & Seidman unduly 
relied on these explanations and did not take those steps 
necessary under the circumstances to verify their reasona- 
bleness. This is particularly so in light of the fact that the 
amount of increase in inventory was substantially greater 
than the corresponding increase in sales. 


It is our further opinion that Seidman & Seidman did not 
adequately ascertain the reasonableness of the CMH year 
end cut-off procedures. Our investigation indicates that the 
extent of evidential matter generated in this regard was 
more appropriate to the audit of an accounting system 
where purchase and sales data including invoicing, ship- 
ping, and receiving documentation were adequately con- 
trolled. This was not the case at CMH where neither pre- 
numbered purchase orders nor shipping documents were 
utilized and where other serious weaknesses existed in the 
internal control system. 


1974 Fiscal Year 


Cenco reported pre-tax net income of $13.3 million for its 
1974 fiscal year. Consolidated inventory valued at $119.4 
million represented about 34% of total assets at fiscal year 
end. It appears that about 50% of the reported $39.0 million 
CMH inventory was in fact non-existent. This overstatement 
of inventory substantially inflated Cenco’s consolidated pre- 
tax income. 


There was a recurrence during the 1974 audit of many of 
the deficiencies noted with respect to the prior engagement. 
Again substantial hours were devoted to the CMH inventory 
and in contrast to 1973, Seidman & Seidman did complete 
its evaluation of the CMH internal control system and reach 
a conclusion of inadequacy prior to the close of the fiscal 
year. Nevertheless, Seidman & Seidman again left the 
extent of various observation testing to the discretion of 
auditors not all of whom were aware of significant audit 
conclusions which related directly to the extent of such 
testing. Observation of inventory counts at year end was 
confined to six locations (representing about 40% of total 
CMH inventory) as opposed to nine in the preceding year. 
The field auditors again did not adequately control the 
inventory tags and Seidman & Seidman did not detect the 
creation of bogus inventory tags which were inserted in the 
final inventory computations. No substantial steps were 
taken to test the reasonableness of explanations for signifi- 
cant changes from the prior year’s final inventory balances 
at certain locations. Once again, Seidman & Seidman did 
not substitute adequate procedures to replace certain im- 
practicable standardized audit steps. 


During the course of the fiscal 1974 audit, Seidman & 
Seidman encountered two specific audit problems bearing 
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on the validity of the reported quantities of inventory. In both 
instances, in our judgment, Seidman & Seidman failed to 
adequately resolve the audit problems presented. 


During the course of price testing certain large dollar volume 
inventory items represented by CMH to be contained in the 
Hamden, Connecticut warehouse, the auditor involved was 
informed that vendor invoices could not be produced for use 
in the price testing. Instead, Seidman & Seidman asserts 
that the CMH operations manager and the Hamden branch 
manager explained that two salesmen had incorrectly 
counted the items in question. The correct quantity when 
extended to a total dollar amount was below the price test 
scope. In addition, Seidman & Seidman was informed that 
the salesmen had counted only those items being tested, 
supposedly located in one section of the warehouse. In our 
opinion, by relying solely on these representations without 
seeking independent evidential matter, Seidman & Seidman 
did not adequately resolve the questions raised. 


In the second instance Seidman & Seidman became aware 
of a discrepancy between the number of tags reflected as 
used on the computer listing for the Miami warehouse and 
the number of tags reflected as used on the Seidman & 
Seidman tag control document. The computer listing con- 
tained a series of almost 1,000 tags, covering about '/s of 
the tags purportedly used and more than 50% of the total 
reported value of the Miami inventory, which were recorded 
as being unused on the tag control document obtained by 
Seidman & Seidman during its observation work.'” In re- 
sponse to this discrepancy Seidman & Seidman instituted 
certain additional audit procedures. After giving advance 
notice to the client, the field auditor was initially instructed to 
attempt a “roll-forward” of certain inventory items, reconcil- 
ing quantities on hand at the time with purported quantities 
at April 30, 1974.18 This turned out to be impracticable, 
since inventory from the Tampa warehouse had been 
combined with that in Miami during the intervening period 
and the necessary perpetual inventory records had been 
purportedly destroyed. The auditor was then instructed to 
attempt to search the warehouse for any of the second parts 
of the two part tags with numbers within the suspect series. 
He initially found only five such tags. His initial memoran- 
dum covering this work stated: ; 


“| am unable to definitely say that the inventory is 
being inflated, but there are a few things about the 
new tags which bother me.” 


His reference was to the lack of location indications on 
these tags and the fact that they were found in widely 
scattered spots throughout the warehouse. The tags which 
he had reviewed immediately after the physical inventory 
had uniformly reflected locations. His initial memorandum 
went on to state that it was “.. . quite impossible, consider- 
ing the heavy test counts that | performed, that | would not 
have come across at least one of the additional tags during 
my observation.’ 


In a subsequent search of the warehouse, the Miami auditor 
discovered three additional tags of the suspect series, for a 
total of 8 tags of that series found. These were sent to the 
auditors in Chicago. The auditor reported that he had 
located a total of 46 tags of all series in the two return trips 
to the warehouse. In a memorandum following the latter 


search, the Miami auditor concluded that the tag control he 
had obtained by telephone at April 30, 1974, was in error. In 
reaching this conclusion, the auditor pointed out, among 
other things, that the Tampa inventory had been moved to 
the Miami warehouse (with the consequence that the inven- 
tory had been relocated and the tags were not found in , 
locations corresponding to the placement of inventory at 
April 30, 1974), and that a CMH employee had asserted that 
the inventory level at April 30, 1974 was about the same as 
that of the previous year. In addition, the Chicago auditors 
had received what purported to be a Miami tag control 
document from the then CMH chief financial officer, who 
said that he had been in Miami at the time of the inventory 
count and had compiled his own list of used tags. This “tag 
control” consisted of a single, undated sheet of paper, which 
failed to note unused or void tags but which did list the 
suspect series of tags as having been used. Seidman & 
Seidman auditors in Chicago subsequently concluded that 
the CMH inventory overall was fairly stated.19 In our opinion, 
these additional procedures were inadequate under the 
circumstances and Seidman & Seidman did not resolve the 
audit problem of the Miami inventory tags. 


During the fiscal 1974 audit, Seidman & Seidman failed to 
perform extended procedures in several instances where, in 
our view, such procedures were warranted by information 
received. Seidman & Seidman prepared an inventory sum- 
mary schedule which indicated that at four branches ob- 
served by Seidman & Seidman the general ledger balance 
was materially greater than the physical inventory bal- 
ance,2° and at most branches not observed by Seidman & 
Seidman the general ledger balance was materially less 
than the physical inventory. In our opinion, this pattern was 
a cause for suspicion and an explanation was required. 


It is also our opinion that Seidman & Seidman could not 
reasonably have concluded that inventory was properly 
stated at the lower of cost or market on a FIFO basis. 
Because CMH management did not provide sufficient in- 
voices as requested, Seidman & Seidman relied primarily 
on vendor catalogues, price lists and vendor invoices to test 
the accuracy of the CMH inventory pricing representations. 
Before catalogues and price lists were used they were 
tested by vendor invoices. In our opinion, given its conclu- 
sion that CMH had unreliable internal controls, Seidman & 
Seidman did not give adequate consideration to the fact that 
CMH was unable to produce sufficient vendor invoices to 
support the quantity of inventory being price tested. This is 
particularly so in light of the procedure followed by Seidman 
& Seidman of accepting invoices reflecting the purchase of 
inventory by any CMH branch to price test the inventory at 
any one specific branch. 


To test the reliability of CMH representations concerning 
inventory pricing, Seidman & Seidman employed both 
weighted average and simple average methods of comput- 
ing a unit cost from the vendor invoices. In other instances 
Seidman & Seidman simply averaged the highest and 
lowest cost apparently without regard for the impact of other 
invoices in the same sample. While Seidman & Seidman 
believes these methods to have been appropriate in the 
circumstances, it is our judgment that these procedures 
were inadequate to test whether inventory was being valued 
on a FIFO basis and that there was no appropriate justifica- 
tion. for utilizing different methods of cost verification in 


SEC DOCKET/331 








drawing conclusions from the sample. 


The deficiencies in the fiscal 1973 and 1974 audits of Cenco 
appear to have been caused in large part by a lack of 
appropriate audit planning and failure to adequately con- 
sider the potential for misstatement inherent in the CMH 
inventory. There were extreme delays in receiving key 
documents necessary to perform important aspects of the 
audit work which resulted in the need to perform substantial 
work, particularly with respect to inventory, during the last 
weeks of the engagements. Efficient audit procedures are 
often dependent in large part on early production of required 
documents by the client. A delay in document production 
should not in itself be the cause of a reduction in the scope 
or completeness of an accountant’s examination and should 
not cause a deviation from established procedures. We do 
not think that Seidman & Seidman approached the audits of 
the CMH inventory with the skeptical attitude necessary to 
properly achieve the purposes of the audits. 


COMBINATION OF PRACTICES 


Seidman & Seidman was founded in 1910 by M. L. Seidman 
with a single office in New York, New York. By 1968, the 
firm had developed into a diverse, nationwide practice. At 
that time the firm had ten general partners (six Seidman 
family members and four unrelated persons). In 1968 Seid- 
man & Seidman reorganized into six geographic regions, 
each under the supervision of a regional partner, and 
entered upon a program of rapid expansion through combi- 
nations of practices with other smaller firms. Since 1968 the 
number of Seidman & Seidman offices has increased from 
24 to 43. It is indicative of the pace of expansion that during 
the nine years from 1960 to 1969 the firm engaged in only 
three combinations while in the five years from 1969 to 1973 
there were 26 such combinations. 


The Wolfson/Weiner firm was founded in about 1957 in Los 
Angeles by Julian S. H. Weiner and Phillip J. Wolfson. Ten 
years later this firm and certain other firms scattered 
throughout the country entered into a loosely affiliated 
national organization. In 1971, Wolfson/Weiner had 18 
partners and about 200 employees in six offices across the 
United States. Each office was substantially independent of 
the others. In the Los Angeles office one of the two partners 
acted principally as the administrative partner while the 
other was primarily engaged in practice development and in 
seeking financing and similar activities on behalf of clients of 
Wolfson/Weiner. 


Although Equity was Wolfson/Weiner’s major client, a sub- 
stantial portion of annual revenues resulted from audit work 
by Wolfson/Weiner for companies in the process of going 
public through registered public offerings or offerings under 
Regulation A. Wolfson/Weiner had a reputation in the Los 
Angeles area for its ability to groom companies for public 
offerings and assist them in obtaining financing and under- 
writing arrangements. The Wolfson/Weiner clientele thus 
consisted largely of unseasoned companies, some of which 
were apparently formed for the purpose of going public. The 
officers of these companies had little if any knowledge or 
experience in the reporting requirements of the Commis- 
sion, and the companies frequently had accounting systems 
unsuited to such public reporting requirements. Many were 
undergoing audits for the first time. Such a practice and 


332/SEC DOCKET 


clientele required a high degree of skill and judgment in 
auditing which Wolfson/Weiner lacked. 


The staff's investigation indicates that Wolfson/Weiner’s Los 
Angeles office did not meet the professional standards 
necessary for investor protection in many of its client audit 
engagements. While on occasion the two partners were 
engaged in critical decision making on audit engagements, 
they were not familiar with the details of audits and gener- 
ally did not review workpapers. In addition many members 
of Wolfson/Weiner’s audit staff failed to meet the standards 
of the profession with respect to qualifications and compe- 
tence. Audit managers, some’ of whom were not certified 
public accountants, were permitted to sign the firm's name 
to audit reports. The Wolfson/Weiner workpapers examined 
by the staff in its investigation were replete with audit 
conclusions which were not supported by either the audit 
procedures or the audit findings, open points left unan- 
swered and statements by the field auditors disputing con- 
clusions on material matters reached by the partners or 
managers of the engagements. In addition, numerous and 
gross departures by Wolfson/Weiner partners and staff from 
the independence standards of the profession and require- 
ments of the Commission were found. 


After initial contact by Wolfson/Weiner, discussions oc- 
curred in 1970 concerning a possible combination of the two 
firms but Seidman & Seidman rejected the Wolfson/Weiner 
proposal. Wolfson/Weiner reopened the discussions in 
1971. Several meetings occurred in late 1971 and early 
1972 between Wolfson/Weiner partners and certain mem- 
bers of the Seidman & Seidman Policy Group. Seidman & 
Seidman declined a combination with the entire Wolfson/ 
Weiner firm and reached an agreement to combine with 
only its successful Los Angeles practice.2’ A formal agree- 
ment between the parties was completed on February 18, 
1972 and was made retroactive to February 1, 1972. The 
separate offices were physically combined during the Sum- 
mer of 1972. 


It was the policy of Seidman & Seidman that the regional 
partner supervise the pre-merger investigation and that the 
results of the investigation together with his recommenda- 
tion be presented for the consideration and vote of the 
Policy Group of Seidman & Seidman.22 Seidman & Seidman 
had, at the time, established procedures for the investiga- 
tion and evaluation of combination of practice candidates. 
These procedures were set forth in two outlines included in 
a merger kit which consisted substantially of information 
about Seidman & Seidman. While the merger kit did not 
specify the manner in which such reviews were to be 
conducted it required that investigations be conducted into, 
among other things, the audit practices and procedures and 
qualifications of personnel of the firm to be acquired. 


The Commission believes that the pre-combination exami- 
nation procedures used by Seidman & Seidman were 
inadequate. For example, the Seidman & Seidman proce- 
dures contemplated some investigation of the audit proce- 
dures of the combination candidate, but did not specify the 
scope of this investigation or the manner in which it was to 
be conducted. In this instance, Seidman & Seidman per- 
formed a cursory review for one day of two of Wolfson/ 
Weiner's audit clients and one non-audit client. Further, 
Seidman & Seidman erred in unduly relying upon oral 
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representations by the partners of Wolfson/Weiner with 

(@e respect to the nature and quality of its practice. 

@ woeorer an inadequate investigation was made of the 
qualifications of the Wolfson/Weiner staff. During its investi- 
gation Seidman & Seidman did learn of the lack of participa- 
tion of the two Wolfson/Weiner partners in the conduct and 
review of audit engagements as well as of certain concerns 

¢) as to the qualifications of one senior member of the firm's 

2 

staff. 

Despite these matters the Policy Group approved the com- 

bination of practices on the recommendation of the regional 

partner. The vote of the Policy Group on the combination 
was taken by telephone and mail instead of at a regularly 
ws scheduled meeting as was the general practice. 

After the combination and until mid 1973, one of the 

Wolfson/Weiner partners was assigned the responsibility for 

the audit engagements of former Wolfson/Weiner clients. 

This partner continued his former practice of rarely partici- 

pating in review of audit engagements, a fact known to 

Seidman & Seidman. The deficiencies in the audit practice 

of Wolfson/Weiner as discussed above also continued. Over 

a period of time after the combination of practices, Seidman 

& Seidman became increasingly aware of material deficien- 

cies in the work product and qualifications of members of 

the former Wolfson/Weiner staff and failed to adequately 
supervise the conduct of the continuing audit engagements. 


“@ 


The Commission has become increasingly concerned that 
the trend in the accounting profession toward growth ac- 
complished through combinations may sometimes weaken 
professional standards in audit engagements. In -situations 

& such as these, the Commission believes that a rigorous 
examination of the procedures and previous audit work as 
well as the independence of a candidate are required. Such 
examinations, while not a perfect safeguard against false 
statements made by principals of a combination candidate, 
should be sufficient in scope to permit the acquiring firm to 
know with a reasonable degree of confidence the quality of 
the practice it proposes to acquire. A combination of prac- 
tices should be fully discussed and analyzed by the decision 
making authorities of the acquiring firm. 


» & 
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& Furthermore, the Commission believes that accounting firms 
should be hesitant to rush into combinations of practice. In 
this instance, there appears to have been a desire by 
Wolfson/Weiner, pressed by Equity’s management, to con- 
clude the combination so that the 1971 year-end Equity 
financial statements could carry the name of Seidman & 
Seidman. The desire to obtain the public relations benefits 
\@ of financial statements audited by a major accounting firm is 
not a reasonable excuse for shortening the deliberative 
process before effecting a combination. 


Seidman & Seidman’s investigation of Wolfson/Weiner re- 

vealed that the two Wolfson/Weiner partners, while actively 

involved in client relations and some aspects of audit work, 

@ did not customarily involve themselves in the review aspects 
of audits. The involvement of partners in the review of audits 

is, in the Commission's view, a necessary element of sound 
auditing practice. Where no partner of a combination candi- 

date regularly performs review functions, it is incumbent 

& upon the acquiring firm to investigate closely the manner in 
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which review functions are performed within the combina- 
tion candidate. The Commission is not satisfied with the 
examination by Seidman & Seidman of Wolfson/Weiner in 
this regard. 


Post-combination procedures for assimilation of combined 
practices are no less important than appropriate and ade- 
quate pre-combination examination standards and proce- 
dures. Firms which choose to expand through combinations 
with other practitioners have an obligation to maintain and 
enforce a high level of professionalism throughout the 
enlarged practice. 


INDEPENDENCE 23 


Various partners and employees in the Seidman & Seidman 
Los Angeles Office who had previousiy been employed by 
Wolfson/Weiner had direct and indirect financial interests in 
clients and also engaged in various promotional and finan- 
cial activities on behalf of those clients. For those reasons 
and others specified below, we have found that Seidman & 
Seidman was not independent with respect to its audit of 
certain financial statements of Equity, Omni-Rx, SaCom and 
certain other clients served by the Los Angeles Office of that 
firm.24 In two instances, audit fees were “adjusted” for the 
sole purpose of reducing related offering costs shown in a 
registration statement. In at least one instance, a finder’s 
fee was paid to secure an issuer as a Client. 


It is also the Commission's view that the firm’s independ- 
ence was compromised in certain instances by the facts and 
circumstances of the engagement itself. An accounting firm 
cannot be considered independent when the judgment of 
the auditors is subordinated to the views of the client, or 
where the auditors consciously acquiesce in the conceal- 
ment of material information. Similarly, a firm cannot be 
viewed as independent where it does not take action with 
respect to serious past deficiencies arising out of intentional 
misconduct by the client. 


The staff found evidence of a lack of independence with 
respect to other issuers. The two partners entering Seidman 
& Seidman as a result of the combination of practices were 
instrumental in the founding of a number of their audit 
clients. These partners, as well as former Wolfson/Weiner 
employees, held securities of several publicly held client 
companies prior to the combination of practices.25 


The former Wolfson/Weiner partner assigned as audit part- 
ner to each of that firm's former clients frequently engaged 
in promotional activity and attempts to secure financing on 
behalf of those clients.26 These activities included several 
instances where he solicited underwriters to join underwrit- 
ing syndicates and made calls on banks on behalf of the 
client. He also proposed acquisitions to the issuers and 
made representations to prospective investors and lenders 
concerning the managements and future prospects of these 
issuers, and otherwise acted as their agents. All of these 
activities are inconsistent with the concept of independence. 


EQUITY FUNDING CORPORATION OF AMERICA 27 
Equity began inauspiciously in the early 1960's when it 


pioneered the “equity funding” concept, involving the sale of 
mutual fund shares which were then piedged by the investor 
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to secure a loan which financed life insurance premiums. By 
recording fictitious assets and earnings, Equity showed 
tremendous growth over a short period of time. Following its 
first public offering of common stock in November 1964, 
Equity became listed on the American Stock Exchange in 
1966 and the Pacific and New York exchanges in late 1970. 
The company was constantly in registration from 1965 
through its collapse in 1973, during which time it made 
numerous acquisitions (often by issuing common stock) and 
numerous public offerings. 


By the time the massive fraud was disclosed, Equity had in 
excess of $120 million (net of deferred taxes) in ficitious or 
fraudulently inflated assets on its books. In contrast to the 
millions of dollars of reported earnings over the years, 
Equity appears never to have earned more than a nominal 
profit in its entire corporate life. It was in fact struggling to 
remain viable at the very time Seidman & Seidman suc- 
ceeded to the audit engagement in 1972.28 


Seidman & Seidman issued an unqualified opinion on the 
December 31, 1971 Equity financial statements although 
the audit work was performed by Wolfson/Weiner person- 
nel. The Commission's investigation has indicated that the 
audit of Equity’s 1971 financial statements (as well as 
examinations in prior years) were conducted in a grossly 
deficient manner. The 1971 working papers, as in the case 
of working papers for every year dating back to 1964, failed 
to reflect sufficient competent evidential matter to support 
the unqualified opinions given, and in fact clearly evidenced 
the deficient performance of the examination 


When Seidman & Seidman combined practices with Wolf- 
son/Weiner in February of 1972, the 1971 audit of Equity 
was substantially complete. Although nearly all the person- 
nel conducting the 1971 audit were persons originally asso- 
ciated with the Wolfson/Weiner firm, Seidman & Seidman, 
which was aware that prior audits had not been reviewed by 
Wolfson/Weiner partners, made no review of its own. Seid- 
man & Seidman incorrectly assumed, on the basis of 
Wolfson/Weiner's representations, that the 1971 Equity au- 
dit had been conducted properly, and allowed its name to 
appear on the 1971 Equity financial statements. 


The staff's investigation has indicated many serious audit 
deficiencies in the 1971 engagement, as described in part 
below. Among the deficiencies was the virtual absence of 
review of audit work by competent senior level personnel, 
although this deficiency was concealed from Seidman & 
Seidman. Nevertheless, the Commission is of the view that 
Seidman & Seidman should have reviewed the 1971 Equity 
workpapers before lending the Seidman & Seidman name 
to the audit report, rather than relying upon the representa- 
tion of Wolfson/Weiner personnel that the audit had been 
conducted properly. 


Funded Receivables 


Historically, the largest single asset on Equity’s consolidated 
balance sheet was the “funded receivables” account. These 
receivables were generated when a program participant 
pledged mutual fund shares and borrowed money from 
Equity to finance life insurance premiums. Most of these 
receivables were carried on the books of one of Equity’s 
wholly owned subsidiaries, Equity Funding Corporation— 
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California (““EFC-Cal’’). The mutual fund shares were sold 
through another subsidiary, Equity Funding Securities Cor- 
poration (“EFSC”). Although EFC-Cal marketed the related 
life insurance policies, the insurance in most instances was 
issued by Equity Funding Life Insurance Company 
(“EFLIC”), a subsidiary of Equity which was not audited by 
Wolfson/Weiner. 


By December 31, 1971, EFC-Cal had recorded approxi- 
mately $34 million of fictitious funded receivables (and 
related collateral). The only substantive auditing procedure 
used in verifying the existence and valuation of this asset 
was a wholly inadequate attempt to confirm selected bal- 
ances with program participants. This began with a com- 
puter prepared list provided by the client of customer 
accounts from which the first two digits of the five digit 
account number had been dropped. This device allowed 
Equity employees to “account” for the approximate general 
ledger balance by the simple expedient of having legitimate 
accounts appear two or three times on the list.29 No 
conscientious attempt was made by the Wolfson/Weiner 
auditors to verify the accuracy of the listing by testing it to 
the underlying accounting records or otherwise. In fact, 
documentation for the fictitious funded receivables was 
created only if and when requested by the auditors.%° The 
auditors then permitted Equity employees to prepare confir- 
mations and supply the missing two digits for the selected 
accounts to be confirmed. When duplicates appeared in the 
sample, Equity employees supplied two fictitious digits and 
the names and addresses of confederates. The client’s work 
was neither supervised nor tested by the auditors. 


Client Contractual Receivables 


In early 1969, Equity acquired Investors Planning Corpora- 
tion (“IPC”), a mutual fund sales operation whose sales 
were largely in the form of so-called contractual plans. 
These plans established a continuing obligation on the part 
of the seller to charge decreasing sales commissions after 
the first year of the agreement. The purchaser had no 
continuing obligations or duties, but did have an incentive to 
continue to purchase mutual fund shares over the life of the 
agreement because of the favorable commission rate in the 
later years of the contract, called a “trail commission”. 


Equity paid approximately $12 million for IPC of which about 
$5 million reflected the fair value of assets acquired and $7 
million was attributed to “goodwill”. The goodwill in effect 
reflected what Equity was willing to pay in order to acquire 
the approximately 100 mutual fund salesmen who worked 
for IPC and the right to receive trail commissions from 
previously sold contractual plans. 


Near the end of 1969, Equity decided to take into current 
income all the revenue that would ever be recei 
trail commissions on existing purchase plans. This recogni- 
tion of income was effected by booking “receivables” which 
were grouped with the Funded Loans Receivable in the 
consolidated financial statements. 


ved from 


Over $17 million of these “receivables” were included in the 
December 31, 1969 balance sheet. No disclosure was 
made of their inclusion in the Funded Loan Receivable 
balance. Recording the sale of the commission as an asset 
duplicated assets already on the books, since the value of 
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the trail commissions had originally been recognized as 
goodwill at the date of purchase. In addition, the initial 
recording of these spurious assets was made for an amount 
far in excess of the value of the commissions, where the 
right to collect depended on the entirely voluntary continued 
participation by customers in the plans. 


In 1970 the trail commissions were “sold” to a non-existent 


company, Compania de Estudios y Asuntos (‘Estudios’), - 


for $13.5 million, but the bogus receivables continued to be 
carried in the “Funded Loan Receivable” account. The $2 
million “down payment” for the sale was provided by Equity 
itself. The 1970 Wolfson/Weiner workpapers show the “re- 
ceivable” as $14.5 million but there is no indication that a 
copy of the contract of sale to Estudios or other supporting 
documentation was obtained. Further, no effort was made to 
determine the nature of the Estudios company or its finan- 
cial condition, nor was any attempt made to confirm the 
existence of the contractual “receivables* with the individual 
plan participants. 


The 1971 audit workpapers reflect the Estudios receivable 
at $13.5 million. As in the prior year, there was no apparent 
attempt to confirm the supposed obligation of Estudios nor 
to confirm the contractual receivables with the individual 
plan investors. 


Establissement Grandson 


In 1970, Equity recorded a fictitious receivable from Esta 
blissement Grandson ((‘Grandson’’), a company secreily 
controlled by Equity. This “receivable” was inappropriately 
used to offset a previously undisclosed liability of about $9 
million.31 The receivable was documented by two spurious 
notes which were due February 10 and February 14, 1972 
and which were shown to the Wolfson/Weiner auditors. 
Although confirmations were mailed during the 1970 audit, 
they were intercepted by Equity personnel and fictitious 
responses were returned. During the 1971 audit, it appears 
that no attempt was made to confirm the two notes; nor was 
any investigation made of payments on the notes, despite 
the fact that both supposedly matured before the financial 
statements were issued 


Agent Receivables 


Receivables from agents (on the books of EPC-Cal) con- 
sisted of advances made to sales agents and items that had 
been paid on their behalf. By the end of 1969, EFC-Cal had 
lost control of the detail of the amounts making up the 
balances; where the company did have detail, a large 
percentage was uncollectible. When agents were termi- 
nated, the amounts due from them were not deleted from 
the receivable account. By the end of 1971 the amount of 
valid receivables from agents was approximately $1.2 mil- 
lion but the amount shown on the books was approximately 
$3.4 million. Throughout the years, it appears that no 
auditor ever asked for supporting documentation for this 
asset account, nor did the auditors ever confirm with outside 
sources the existence of the balances. 


Exploration Costs 


In September 1970, Equity used a journal entry to decrease 
the Grandson receivable and recorded “Exploration Costs” 


(supposedly intangible drilling costs) in the amount of 
$1,750,000. This totally fictitious asset was put on Equity’s 
books because management did not want the oil and gas 
subsidiary to know about it. No documentation for the entry 
was ever prepared. 


A 1970 workpaper schedule shows the item, but there is no 
indication of any work performed by the Wolfson/Weiner 
auditors regarding the source of the item, the details behind 
it, any examination of supporting documents, or any other 
substantive audit work. During 1971, additions, some of 
which were fictitious, were made to the account. Again a 
workpaper schedule shows the item and the additions, but 
again no audit work was performed. 


Insurance Agency Profits 


An Equity subsidiary, Equity Casualty Insurance Agency, 
(“ECIA") sold casualty insurance and had shown only 
minimal profits through 1970. In 1971 the company’s future 
profits for the period January 1, 1972 through December 31, 
1980, were “sold” to a non-affiliated insurance company. 
Consideration for the sale consisted of a note in the amount 
of $2.5 million, $800,000 of which was included in income 
for 1971. The remaining credit of $1.7 million was used to 
reduce a fictitious accounts receivable and an improper 
suspense asset account on the books of Equity itself. 


The written agreement, entered into as of December 31, 
1971, provided that the note was to be paid in equal annual 
installments of $367,556 through March 31, 1981, at which 
time all interest and principal then unpaid would become 
due and payable. Each year as an installment payment 
came due there was to be credited against the installment 
the greater of (1) ECIA’s net income or (2) $365,000. Thus, 
if net income was zero, $365,000 of the then current 
installment payment would be forgiven and the installment 
would be only $2,556. The maximum installment payment 
was therefore $2,556 and the minimum was zero, giving the 
note a miniscule current value. The 1971 workpapers con- 
tain a journal entry with respect to this transaction, but no 
audit work appears to have been performed. 


Commissions Receivable 


The books of EFC-Cal for the year ended December 31, 
1971 contained an account called “Commissions Receiva- 
ble” in the amount of $2.9 million which dated back to the 
year 1968. Although the account was carried as a current 
asset on the balance sheet, there had been no collection 
since 1968. The account was in fact, occasionally used to 
record non-existent assets as an alternative to the constant 
fraudulent inflation of Funded Loans Receivable. There was 
no audit evidence whatsoever reflected in the 1971 audit 
workpapers. 


Commercial Paper 


Equity transferred cash to EFLIC in 1971 because of 
problems EFLIC had in covering its own non-existent as- 
sets.32 Instead of recording a receivable from EFLIC, Equity 
recorded an investment in non-existent commercial paper. 
Over $19 million of bogus commercial paper was on the 
books at December 31, 1971. Equity had created documen- 
tation for the alleged investments, but the auditors never 
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asked to see it. 


The workpapers for the 1971 audit show a listing of com- 
mercial paper investments supposedly held by Equity in the 
amount of $28,115,000. There was no indication in the 
workpapers of any maturity date for most of the commercial 
paper, and the auditors made no attempt to confirm it with 
any custodian. Most of the supposed “redemptions” were 
not traced to cash receipts or otherwise verified. 


In December 1971, Equity recorded an “investment” in the 
amount of $2,000,000 supposedly in the commercial paper 
of a company called Apatex. The paper was purportedly due 
to mature on April 17, 1972, and was carried on the books 
and records of Equity as a part of approximately $3,700,000 
in other securities and investments. 


The 1971 audit workpapers show no indication that the 
auditors verified the existence of these investments by 
observation or confirmation. 


The Wolfson/Weiner audit work discussed above is so 
obviously deficient that elaboration seems superfluous. With 
respect to Seidman & Seidman’s conduct, it should be 
noted that a comparison of the recorded assets to the 
workpapers makes the total inadequacy of the audit evi- 
dence conspicuously clear. Yet Seidman & Seidman substi- 
tuted its imprimatur for that of the Wolfson/Weiner firm on 
Equity’s 1971 financial statements, without any review of the 
Wolfson/Weiner audit workpapers. 


OMNI-RX HEALTH SYSTEMS 

Omni-Rx, with headquarters in Hawthorne, California, is 
engaged in providing management, technical and financing 
services to certain affiliated medical groups as well as 
ancillary health services to patients of those medical groups. 
The affiliated medical groups are actively engaged in the 
practice of medicine and specialize in workman's compen- 
sation, welfare, insurance and group medical plan cases. 
Omni-Rx and the affiliated medical groups are under the 
common control of three doctors who serve as principal 
officers of Omni-Rx and as partners of the medical groups. 
In its financial statements for its fiscal year ended June 30, 
1975, Omni-Rx reported net income of $348,939 and total 
assets of $6,632,965. The financial data with respect to the 
affiliated medical groups is not reflected in Omni-Rx’s finan- 
cial statements. Its common stock is traded over the 
counter. 


Omni-Rx was organized in 1971 as a consolidation of 
various entities then performing services for the medical 
groups. It offers a package of services including billing, 
collection, office and equipment leasing, hiring and supervi- 
sion of employees, transcribing, pharmacy and other serv- 
ices designed to encompass most of the business aspects 
of medical practice. Since its inception it has not attracted 
any significant medical groups as clients other than those 
controlied by the three doctors and has served as a vehicle 
for financing the rapidly expanding practices of these medi- 
cal groups. Such financing was needed by the medical 
groups principally because of the long term nature of the 
patient receivables generated by their practices. 


From the Company's inception it was the intention of the 
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founders to conduct a public offering and Wolfson/Weiner 
was hired because of its reputation in that field. Omni-Rx 
continued as a Seidman & Seidman client after the combi- 
nation of' practices. An underwritten public offering of 
200,000 shares of Omni-Rx common stock at $7.50 per 
share was conducted on December 21, 1972. Of the 
200,000 shares, 175,000 were sold by the issuer and 
25,000 were sold by certain shareholders. The registration 
statement included financial statements of Omni-Rx for the 
year ended June 30, 1972 and the unqualified opinion of 
Seidman & Seidman. 


A substantial portion of the net proceeds from the public 
offering were used in a manner inconsistent with represen- 
tations in the registration statement as to the use of the 
proceeds and in order to conceal this use of the proceeds, 
sham transactions were entered into with a bank and false 
reports were filed by Omni-Rx with the Commission. Al- 
though Seidman & Seidman learned later of these activities, 
it issued a report covering the 1973 fiscal year financial 
statements of Omni-Rx which failed to disclose these facts. 


The registration statement filed in connection with the public 
offering contained false and misleading statements and 
omitted material disclosures. In the financial statements net 
income, accounts receivable due from the affiliated medical 
groups, and deferred costs in connection with the offering 
were overstated by reason of the failure to provide neces- 
sary provisions for losses on the receivables and the 
improper capitalization of certain accounting and auditing 
fees. The receivables from affiliates were improperly pre- 
sented as a current asset on the balance sheet. Omni-Rx 
failed to disclose that the affiliated medical groups had 
incurred losses greater than the profits reported by Omni- 
Rx. The use of proceeds section in the registration state- 
ment was false. In addition, a false statement was made in 
the registration statement with respect to estimated ac- 
counting fees. The Omni-Rx Annual Report on Form 10-K 
reflected similar deficiencies in accounting and disclosure. 


The reports of Seidman & Seidman appeared in the regis- 
tration statement and in the Annual Report on Form 10-K for 
Omni-Rx's 1973 fiscal year. Many of the facts underlying the 
deficiencies in the registration statement and Form 10-K 
were known to Seidman & Seidman. Moreover, the audits 
were not in accordance with generally accepted auditing 
standards. In addition we have found that Seidman & 
Seidman was not independent of Omni-Rx. Omni-Rx termi- 
nated Seidman & Seidman as its auditors in early 1974. 


The Public Offering 


A former Wolfson/Weiner partner was assigned as audit 
partner for the audit of the financial statements included in 
the Omni-Rx registration statement. This partner played little 
part in the conduct of the audit and did not review workpa- 
pers to any significant extent. The field work was under the 
supervision of an acting-manager who, like all the other 
auditors performing the field work, was not a certified public 
accountant. 


The registration statement included audited financial state- 
ments for the fiscal year ended June 30, 1972 and unau- 
dited financial statements for the quarter ended September 
30, 1972. Of total assets of $3.7 million as of June 30, 1972 





e@ 


¢@ 


¢@ 


‘®@ 


¢@ 


e @ 


¢@ 


¢@ 


$1.1 million represented accounts receivable from the affili- 
ated medical groups. The balance of this account stood at 
$1.3 million at September 30, 1972, classified as a current 
asset. At both dates, these receivables were Omni-Rx's 
most significant asset and at neither date was a provision 
for losses made. 


Omni-Rx was dependent on the affiliates for substantially all 
of its revenue. Omni-Rx collected the patient billings of the 
affiliates and, in turn, paid substantially all of the expenses 
of the affiliated groups. In addition to funds obtained from 
Omni-Rx to pay expenses, substantial sums were paid to 
the affiliated medical groups by Omni-Rx to pay the three 
doctors as partners’ drawings. Whenever funds were 
needed by the affiliates they were drawn from Omni-Rx, 
apparently without regard to the amount of funds held by 
Omni-Rx on their behalf. 


As a result of an inability to collect sufficient patient billings, 
the expenses of the affiliated medical groups and the 
drawings of the doctors, the affiliates were unable to pay 
Omni-Rx for its services to them. As a result, the affiliates’ 
debt to Omni-Rx rose steadily. 


The poor cash flow situation of Omni-Rx at the time of the 
offering was not apparent from the financial statements, in 
which Omni-Rx reported net income of $312,340 for the 
year ended June 30, 1972. There was no information in the 
registration statement concerning the financial results of the 
affiliates, notwithstanding the substantial dependence on 
them, which was disclosed. During the 1972 audit the 
auditors reviewed unaudited income statements for the 
affiliates for the years ended June 30, 1971 and June 30, 
1972. The income statements indicated a loss for the year 
ended June 30, 1972 of $362,590 before partners draw and 
$839,823 after partners draw as compared with a profit of 
$18,355 before draw and a loss of $232,566 after draw as 
of June 30, 1971. The auditors also prepared combined 
income statements showing the operating results of Omni- 
Rx together with those of the affiliates. The combined 
figures showed a loss of $60,179 before draw and $537,412 
after draw as of June 30, 1972 as compared with a profit of 
$338,763 before draw and $87,842 after draw as of June 
30, 1971. 


A primary reason for the losses of the affiliates was that the 
management fees charged by Omni-Rx, when added to 
other affiliate expenses, were greater than the revenues of 
the affiliates. The income statements of the affiliates re- 
vealed losses greater than the reported profits of Omni-Rx 
and moreover, a deteriorating financial condition. Disclosure 
of such facts would have been important to prospective 
purchasers of the stock because of the dependence of 
Omni-Rx on the affiliates for revenues and because of the 
effect the losses would have on their ability to pay and 
therefore, to the very viability of Omni-Rx itself. 


Omni-Rx should have had a substantial provision for losses 
on the affiliate receivables to properly reflect that account on 
the balance sheet. Such a provision was necessary be- 
cause the debtors—the medical groups—had suffered sub- 
stantial and increasing losses, had net partnership deficits 
and negative working capital. Omni-Rx knew the financial 
condition of the affiliates because of the common control by 
the doctors and because it had possession of the affiliates’ 


books and records. The need to establish bad debt allow- 
ances against the amounts due should have been empha- 
sized by the fact that Omni-Rx's own patient receivables 
were carried net of bad debt allowances of about 33%. 
Similar types of patient receivables were the only assets of 
the affiliates and their only substantial source for paying 
Omni-Rx in the normal course of business. Payment of a 
substantial portion of the affiliate receivables was delin- 
quent. 


Seidman & Seidman recognized potential problems inherent 
in the affiliate receivables and requested that balance 
sheets of the affiliates and two of the three doctors as of 
June 30, 1972 be prepared for their use. The third doctor 
declined to provide Seidman & Seidman with financial 
information. The balance sheets as of June 30, 1972 for the 
affiliates and one of the doctors indicated deficit working 
capital while that of the second doctor indicated working 
capital of only about $9,000. Neither the financial condition 
of the affiliates nor of the doctors justified treating the 
receivables as a current asset. 


The auditors were concerned about the nature of and lack 
of payments on the receivables and the financial condition 
of the affiliates. Following discussions between the Com- 
pany and the auditors, the medical groups gave a security 
interest on all of their patient receivables of $850,344 (less 
allowance for doubtful accounts of $160,513) as‘ security 
against the debt. In addition, the doctors agreed to make 
substantial payments against the debt before the effective 
date of the offering. The doctors also gave the auditors a 
letter stating their intention to pay off the debt by the end of 
the 1973 fiscal year through cash and/or an exchange for 
their own patient receivables. The affiliates provided the 
auditors with cash flow and income projections covering the 
1973 fiscal year. The security interest in the affiliates’ 
receivables was of little benefit to Omni-Rx since the 
primary bank lender of both Omni-Rx and the affiliates had 
a prior security interest in all receivables of the medical 
groups, arising from prior loans. At the time of the public 
offering the trade receivables of the affiliates were approxi- 
mately sufficient to cover the bank debt on a one-for-one 
basis, after a reasonable provision for doubtful accounts. 
The reliance upon representations of the doctors was, in the 
Commission's view, unwarranted given the circumstances 
known to the auditors. The affiliates’ projections, even if 
accepted as accurate, indicated that the affiliates would be 
unable to pay off the debt. 


As a result of their continuing concern over the cash flow 
situation and the valuation and classification of the amounts 
due from affiliates, the auditors were unwilling to consent to 
the inclusion of their opinion in the registration statement 
unless substantial payments were made. In addition, ap- 
proximately $450,000 of short term debt owed by Omni-Rx 
to its two banks was overdue. In response to this situation, 
the doctors, Omni-Rx, the affiliates, and Omni-Rx's principal 
bank entered into a series of transactions designed to 
create an appearance of an improved working capital situa- 
tion. 


The bank loaned approximately $450,000 to the doctors in 
October and December 1972. The funds were used to 
reduce the debt due Omni-Rx from the affiliates. Omni-Rx 
then used $350,253 of this money to pay off its own prior 
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loan to the Bank. These transactions were completed before 
the effective date of the registration statement. The auditors 
consented to the inclusion of their opinion in the registration 
statement upon being shown proof of the transfer of the 
funds to Omni-Rx. The registration statement disclosed that 
the affiliated medical groups had reduced their indebted- 
ness to Omni-Rx but not the source of the funds or the 
terms of repayment. In fact, Omni-Rx used part of the 
offering proceeds to repay the above described borrowings 
by the doctors. These transactions and efforts to disguise 
the misuse of the proceeds are described more fully below. 


The Company's balance sheet at June 30, 1972 reflected as 
an asset approximately $240,000 of deferred costs purport- 
edly related to the public offering, including outside auditing 
and accounting fees of about $177,000. Of that amount, 
over $150,000 was in fact for routine audit and accounting 
work for Omni-Rx and the affiliates. The Commission is of 
the view that not all of these fees could properly be 
deferred. The costs of public offerings which may properly 
be deferred are those which relate directly to the registration 
statement, are non-recurring and are clearly not identifiable 
with continuing the issuer's usual or typical business opera- 
tions. Charges for the preparation and audit of annual 
financial statements and related costs as well as charges for 
interim financial statements are costs attributable to the year 
incurred, since they are not directly related to the registra- 
tion statement and will recur in the following years. Only a 
portion of the audit and accounting fees appear to have 
been properly deferred. In addition to the improper capitali- 
zation of audit and accounting fees, consulting fees of about 
$23,000 were improperly deferred. Seidman & Seidman 
knew of the facts concerning these costs. 


Item # 23 in the registration statement on Form S-1 dis- 
closed that estimated accounting costs in connection with 
the offering were $180,000. This figure was inserted in the 
registration statement as a result of a complaint by the 
managing underwriter about the size of Seidman & Seid- 
man’s billings to Omni-Rx, which by then totalled $211,000. 
In response to that complaint Seidman & Seidman advised 
Omni-Rx that $31,000 would be ostensibly forgiven, in order 
to show reduced costs in the registration statement, but that 
Seidman & Seidman expected to recoup the $31,000 after 
the offering. The Company was further advised that it was 
required to comply with a payment plan covering all of the 
accounting fees, including the amount ostensibly forgiven, 
or Seidman & Seidman would not deliver the required “cold 
comfort letter” at the closing. Omni-Rx acquiesced in this 
arrangement after learning from the underwriters that they 
would not close without the cold comfort letter. 


As a result of the foregoing arrangement false statements 
concerning estimated accounting fees were made in the 
registration statement and to the managing underwriter. 
Omni-Rx had paid Seidman & Seidman about $54,000 prior 
to the offering for various services. In accordance with the 
arrangement, Omni-Rx paid $125,000 to Seidman & Seid- 
man at the closing and received the cold comfort letter; thus 
total payments were about $180,000. Several additional 
payments were made in mid 1973. Disputes arose in late 
1973 over Seidman & Seidman’s charges and Omni-Rx 
discontinued payments. 


Misuse of Proceeds 
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On the closing date of the offering in early January, 1973 
Omni-Rx received a check from the underwriters represent- 
ing the proceeds of the offering. About $800,000 was 
available for use after expenses. The check was immedi- 
ately taken to the bank. On the day this check was delivered 
to the bank, an Omni-Rx check for $570,000 was drawn 
payable to the Imperial West Medical Group, one of the 
affiliated medical groups, which then transferred the funds 
by check to the doctors. Simultaneously, the doctors paid 
$559,000 of that amount over to the bank. On January 29, 
1973, twenty days after the transfer, the three doctors gave 
Omni-Rx a note for $570,000 together with a security 
interest in about $800,000 of patient receivables. The regis- 
tration statement had stated that the proceeds of the 
offering were to be used for improvements to medical 
buildings and for new equipment, programs and facilities. 


The doctors had borrowed $75,000 from a second bank just 
before the offering. They transferred this money to Omni-Rx 
to further reduce the due from affiliate debt and Omni-Rx in 
turn used it to pay off its own short term debt at the second 
bank. After the public offering Omni-Rx transferred 
$200,000 of the proceeds over to its account at the second 
bank. Of the $200,000, $100,000 was used to purchase a 
certificate of deposit and $100,000 was used to pay off the 
doctors’ loan at that bank. 


Omni-Rx began an attempt to disguise the misuse of the 
proceeds immediately after they were transferred to the 
doctors. The effort at concealment has continued to the 
present time and has involved false and misleading filings 
with the Commission, including false reports on Forms S-R, 
10-Q, 10-K and 8-K. 


The first false filing was of a Form S-R which purported to 
cover the uses of the proceeds from the effective date of the 
registration statement (December 21, 1972) through March 
21, 1973.33 In this filing Omni-Rx falsely asserted that the 
$670,000 of the proceeds of the offering had been used to 
buy certificates of deposit. In order to carry out this decep- 
tion Omni-Rx, on March 30, 1973, purchased a $600,000 
certificate of deposit from a bank. The certificate was 
purchased with the proceeds of a new loan at that bank 
made on the same date. Three days after the loan and the 
purchase of the certificate of deposit, the certificate of 
deposit was redeemed and the proceeds used to pay off the 
loan. Omni-Rx paid 6% interest on the loan and received 
4% interest on the certificate. The bank had physical 
possession of the certificate during the three day period and 
required that it be endorsed back at the bank at the time the 
loan was made. The entry on the Form S-R with respect to 
the certificates was false because the Company did not own 
the certificates as of March 21, 1973, the cutoff date for the 
Form S-R, and because the certificates were not purchased 
with proceeds of the offering. The Form S-R was also false 
because the Company included in a description of the uses 
of proceeds of the offering about $180,000 for accounting 
and other expenses and building and equipment expenses 
some of which had been paid well before the public offering. 


1973 Fiscal Year Financial Statements 


Neither the audit partner nor the senior assigned to the 
1973 fiscal year engagement had previously been associ- 
ated with Wolfson/Weiner. 
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In its financial statements for the fiscal year ended June 30, 
1973, included in an annual report to the Commission on 
Form 10-K, Omni-Rx reported net income of $348,874 on 
revenues of $2,716,356. The Omni-Rx Annual Report on 
Form 10-K included a qualified opinion of Seidman & 
Seidman on the fiscal 1972 and 1973 financial statements. 
The opinion was qualified subject to either the obtaining of 
successful operations by the affiliates or the development of 
prepaid health plans and obtaining of contracts with other 
unaffiliated medical groups. The method by which Seidman 
& Seidman qualified its 1972 opinion was inadequate. In our 
view, that opinion should have been withdrawn and the 
1973 report should have noted such withdrawal. Omni-Rx 
did not classify the accounts receivable from affiliates as a 
current asset in its 1973 fiscal year balance sheet. Footnote 
disclosure was made however, that Omni-Rx had loaned 
Imperial West Medical Group $570,000. 


The efforts to conceal the mis-use of the net proceeds 
continued in connection with the Form 10-K and annual 
report to shareholders for the 1973 fiscal year. On the day 
before the end of the fiscal year Omni-Rx purchased a 
$570,000 certificate of deposit from the first bank with the 
proceeds of a new loan at the bank. The Company paid 
12% on the loan and received 5% interest on the certificate, 
which this time was given over to the Company. The 1973 
fiscal year balance sheet presented the certificates as part 
of the cash balance with a parenthetical notation that 
$670,000 in certificates were held. The $570,000 loan was 
presented as part of notes payable, a current liability, but 
there was no disclosure that it was incurred in order to 
purchase the certificates. The June 29 transaction involving 
the purchase of the new certificate with proceeds of a bank 
loan was apparently done in order to create the illusion that 
the certificates, reported in the Form S-R to have been 
purchased with the proceeds of the offering, were still held 
by the Company. 


Before or during its audit of Omni-Rx’s fiscal 1973 financial 
statements Seidman & Seidman became aware that 
$570,000 of the proceeds of the offering had been mis-used 
and that Omni-Rx was engaged in an attempt to conceal the 
actual use of the proceeds of the offering. Yet no disclosure 
was made of these facts which would have been of utmost 
importance to the shareholders of Omni-Rx and to other 
users of its financial statements. Knowledge of the actual 
use of the offering proceeds also should have put Seidman 
& Seidman on notice that the reduction of the affiliate 
receivables, on which it had conditioned use of the audit 
report in the registration statement, was also a sham. We 
believe that Seidman & Seidman had no reasonable justifi- 
cation for failure to take some action in connection with 
these matters. 


The Annual Report on Form 10-K was in our judgment false 
and misleading in a number of other respects. Omni-Rx 
failed to disclose that it had entered into written instruments 
with the first bank in which it purported to sell its receivables 
to the bank in exchange for the $570,000 used to purchase 
the certificate of deposit of June 29, 1973. The Company 
overstated income and assets through the continued failure 
to provide provisions for losses on the due from affiliate 
receivables and failed to note changes in presentation in the 
1972 fiscal year balance sheet. Unjustified deferral of ac- 


2 counting fees also continued to be reflected in its financial 


statements. 


In connection with the fiscal year end purchase of the 
$570,000 certificate of deposit, Omni-Rx gave two written 
instruments to the first bank. Both of these documents by 
their terms purported to sell all of Omni-Rx’s receivables of 
$1.7 million to the bank. Notwithstanding the terms of the 
instruments both Omni-Rx and the bank treated these 
arrangements as loans. Omni-Rx should have disclosed the 
terms of the written instruments between itself and the first 
bank in the notes to the financial statements. Such disclo- 
sure would have been significant since the receivables 
purportedly conveyed to the bank constituted about 32% of 
Omni-Rx’s assets and the successful assertion of title to 
these receivables by the bank would have required the 
immediate recognition of a loss in excess of a million 
dollars. Seidman & Seidman was aware of the terms of 
these agreements. 


In the fiscal 1973 balance sheet Omni-Rx carried receiva- 
bles due from affiliates of $2,243,112 as compared with 
$1,075,693 in the prior year. As in the prior year, there was 
no provision for losses. Substantial provisions for losses 
should have been made since each of the factors previously 
noted in that respect regarding the 1972 fiscal year financial 
statements continued to exist at June 30, 1973. The Form 
10-K disclosed that unaudited financial statements of the 
affiliates showed a combined partnership deficit of $964,000 
at June 30, 1973 and a net loss (after deduction of partners’ 
drawings) of $589,000 for the year then ended. Moreover, 
the Seidman & Seidman opinion on the 1973 financial 
statements contained a qualification in part because of the 
losses of the affiliates. A provision for losses on the due 
from affiliate receivables would appear all the more neces- 
sary if the Company's continued operation was in question 
because of the affiliates’ financial condition. 


In the notes to the fiscal 1973 financial statements Omni-Rx 
disclosed that the medical groups transferred $1,219,035 of 
their patient receivables to Omni-Rx, with recourse, in 
exchange for receivables due from the affiliated medical 
groups. The notes failed to disclose that the exchange took 
place on a one for one basis at face value, notwithstanding 
the fact that similar patient receivables were carried by 
Omni-Rx net of a substantial bad debt allowance (about 
32%) and the due from affiliate debt was carried with no 
such allowance at all. 


Independence 


We have concluded that Seidman & Seidman was not 
independent with respect to Omni-Rx during its audit en- 
gagements on the 1972 and 1973 financial statements. 
Independence is at the very foundation of the audit process 
and is a significant factor in the credibility of the profession. 
The conduct of Seidman & Seidman in the two audit 
engagements after learning of the numerous deficiencies 
noted above, warrants a conclusion that they were not 
independent. 


In addition, Wolfson/Weiner was involved in the organization 
of, and obtaining financing for Omni-Rx. After the combina- 
tion the same people continued to engage in similar activi- 
ties. One of these persons—the audit partner for the fiscal 
1972 engagement—attempted to interest broker-dealers in 
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participating in the public offering and in effecting private 
placements on behalf of Omni-Rx, assisted Omni-Rx in 
securing the service of two managing underwriters, and 
sought financing on behalf of Omni-Rx. Participation in the 
inclusion of the false representation concerning estimated 
accounting fees in the registration statement is a further 
indication of lack of independence. Moreover, $2,500 was 
paid in January 1973 as compensation for introducing 
Wolfson/Weiner to Omni-Rx. 


SACOM 


SaCom is a California corporation with its principal place of 
business in Sun Valley, California. Through subsidiaries it 
was until recently engaged in the manufacture and sale of 
electronic and other equipment. Its common stock was 
traded over-the-counter. In 1975 it filed a petition under the 
federal bankruptcy laws. 


SaCom became a Wolfson/Weiner client in contemplation of 
a Regulation A offering, which took place in 1968, and 
remained a client of Wolfson/Weiner and later of Seidman & 
Seidman until 1973, when it terminated the relationship. 
SaCom filed a registration statement under the Securities 
Act of 1933 with the Commission in June, 1972 which, as 
amended, was declared effective on October 31, 1972. On 
that date an underwritten public offering of 200,000 shares 
of SaCom common stock took place at $6.00 per share.%4 
Seidman & Seidman gave unqualified opinions on SaCom's 
financial statements for the 6 months ended March 31, 
1972, which appeared in the registration statement, and for 
the 1972 fiscal year, which appeared in an Annual Report 
on Form 10-K. In its income statements, SaCom reported 
net income of $313,430 for the 6 months ended March 31, 
1972 and $542,784 before extraordinary items for the fiscal 
year ended September 30, 1972 respectively. The audits of 
SaCom’s financial statements involved audit practices and 
attitudes which, in our view, were far below applicable 
standards of professional conduct. 


Audits Prior to the Combination of Practices 


While we do not hold Seidman & Seidman responsible for 
acts and practices which occurred in connection with the 
audits of SaCom’s financia! statements prior to the combi- 
nation of practices, Seidman & Seidman, independent of its 
former Wolfson/Weiner personnel, should have known of 
them, through examination of the Wolfson/Weiner workpa- 
pers and otherwise. Accordingly we consider a brief de- 
scription of certain prior events appropriate. 


After the end of its 1969 fiscal year SaCom ascertained that 
its earnings for the year were substantially below expecta- 
tions. In order to reach targeted earnings SaCom reclassi- 
fied about $98,000 of costs, primarily accounting fees, as 
paid in capital and deferred registration costs. These costs 
had been expensed during the year. The effect of this 
adjustment was to increase SaCom’s reported net income 
by about $50,000 or 30%. The capitalization was made 
through a consolidation entry, not appearing on SaCom's 
books. The Wolfson/Weiner workpapers indicate that this 
entry was made without a reasonable basis. Yet Wolfson/ 
Weiner issued an unqualified opinion on the fiscal 1969 
financial statements. During the 1969 fiscal year, the then 
manager of the Wolfson/Weiner audit team on the SaCom 


340/SEC DOCKET 


engagements and an associate at Wolfson/Weiner jointly 
purchased 600 shares of SaCom common stock. They 
owned this stock until about mid 1974. 


After the end of the 1970 fiscal year, about $170,000 which 
had originally been charged to cost of goods sold was 
reclassified as tooling, leasehold improvements, contract 
award and acquisition costs and deferred. The capitalization 
of these costs had the effect of substantially reducing 
SaCom’s pre-tax net loss and was again done without any 
reasonable basis. In order to provide supporting documen- 
tation for the capitalization, SaCom altered its labor time 
records, a fact known to the auditors. Substantially all of the 
Wolfson/Weiner staff participating in the audit recom- 
mended that an opinion qualified with respect to these costs 
be issued. However, one of the partners, who had little if 
any audit experience, instructed the field auditors to issue 
an opinion not so qualified. This partner had acquired 300 
shares of SaCom common stock in about March 1970 and 
sold the stock at about the time the fiscal 1970 financial 
statements were released. These shares were purchased 
and held by the partner in the name of a relative, without the 
consent or knowledge of the relative. 


The workpapers for the 1970 engagement (which were not 
reviewed by Seidman & Seidman personnel) contain nu- 
merous comments, including those below, indicating that 
substantial audit problems were not resolved. 


On capitalization of labor costs on defense contracts: 


“No detail record of time spent is available. Above 
percentages were reported to be those of the em- 
ployee’s best estimate. Certification is to be obtained 
from the employees, but it is my opinion that such 
nonsense is only a part of the last minute conspiracy 
to induce false profits. Only a grossly mismanaged 
company would ignore costs at the time they were 
incurred and try arbitrarily to recreate them later.” 


On the capitalization of costs of leasehold improvements: 


“Above amounts [$30,699.24] were taken from gross 
payroll earnings & represent 100% of the employees’ 
earnings for the month except for [name omitted]. 
However, employees charged other accounts & jobs 
in process. There is no detail substantiation to the 
above capitalization. As a result of inadequate rec- 
ords, no justification can be found for removing the 
above from expense already charged.” 


General comment by newly assigned audit manager: 


“Particularly troublesome to us has been the client's 
utter contempt for accounting principles and our 
professional requirements.” 


March 31, 1972 Stub Period 


For the six months ended March 31, 1972 SaCom reported 
net income of $313,430 on sales of $2,460,594 compared 
with net income of $1,754 on sales of $1,230,620 in the first 
six months of the preceding year.°> The financial statements 
for this 6 month period were the most current financial 
information in the registration statement. Our investigation 
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indicates that SaCom's income and certain balance sheet 
accounts in this period were substantially overstated 
through the improper capitalization of costs related to test 
equipment, research and development, work in process 
inventory and by invalid claims against the Defense Depart- 
ment in connection with a defense contract. SaCom also 
recorded sales of merchandise which was shipped in April 
1972 as sales in the 6 months ended March 31, 1972 and 
failed to disclose about $50,000 of bank overdrafts. 


The improper capitalization of costs occurred primarily in the 
financial statements of Technical Products Engineering Co. 
(“TPE”), a wholly owned, consolidated subsidary of SaCom. 
These TPE cost deferrals consisted of approximately 
$140,000 relating to constructed test equipment and 
$125,000 relating to research and development projects. In 
addition, about $55,000 was transferred from cost of goods 
sold to work-in-process inventory. The reclassifications were 
recorded by journal entry at the end of the 6 month period 
and were not identified as deferrable costs when incurred. 
The effect of this journal entry was to substantially increase 
consolidated income. 


Our review of the workpapers indicates that the propriety of 
Capitalizing these costs was not determinable by the audit 
steps performed. Several analyses prepared suggested that 
the costs were improperly capitalized and the audit. senior 
concluded on the basis of the work performed by him that 
they were indeed improper and that SaCom could not 
substantiate this treatment. SaCom did not have adequate 
supporting documents for research and development costs. 
There was no backup for labor costs incurred on projects 
and most job costs capitalized were actually closed jobs in 
which the costs had already been charged to cost of goods 
sold. Forty-four percent of all TPE direct labor costs in the 6 
month period was capitalized. 


SaCom’s most significant contract during this period was 
with the Defense Department. The financial statements for 
the 6 months reflected a claim of $378,050 related to this 
contract which increased consolidated net income signifi- 
cantly. Revenue was recognized under this contract on the 
percentage of completion method. Using this method of 
accounting, when costs incurred plus estimated costs to 
complete exceed the contract price, a loss should be 
recognized. The claim, first asserted in a letter to the 
Defense Department dated April 21, 1972 (after the end of 
the stub period), was for “equitable” adjustments. Recogni- 
tion of the claim as an asset would have been proper only 
where the costs underlying the claim could be specifically 
identified and where there was sufficient factual evidence to 
indicate that a claim was both justified and recoverable. 


The costs attributed by SaCom to the claim could not be 
identified because the company had no supporting docu- 
mentation for the claim. During the audit SaCom officials 
assured the auditors that the claims were valid and that 
supporting documents would be prepared at a future date. 
The auditors were unable to even audit the company’s 
estimate of costs to complete the contract, since supporting 
data for the estimates was not available. An audit workpa- 
per, in referring to the estimate, stated that". . . these are all 
estimates as there wasn’t any supporting data to examine 
or review”. There was no disclosure in the prospectus that 
there was a claim against the government, that the claim was 


based on estimates, or that it was for unauthorized work. 
Although a portion of the claim was collected in 1973, most 
of it was subsequently written off. 


In addition to the above, SaCom recorded about $46,000 of 
sales in connection with merchandise shipped after the cut 
off date and failed to disclose outstanding bank overdrafts 
as of March 31, 1972 of about $50,000. SaCom,, its officers 
and the auditors were aware of both of these matters at the 
time of the audit. 


Several days before the effective date, the managing under- 
writer discovered that Seidman & Seidman had billed 
SaCom for $125,000 in connection with the offering. Upon 
learning of the amount of the billings, the managing under- 
writer advised Seidman & Seidman that it would not pro- 
ceed with the offering unless accounting fees were reduced 
to not more than $55,000. SaCom was advised that in order 
for the offering to proceed, $70,000 of the billings would be 
ostensibly forgiven on condition that SaCom repay that 
amount in the following fiscal year. The Company then 
inserted the $55,000 estimate in the registration statement 
as estimated accounting fees in connection with the offer- 
ing. The offering took place and Seidman & Seidman was 
paid $55,000 out of the proceeds on or about the date of 
closing. In January 1973, a memorandum was prepared at 
Seidman & Seidman setting forth a plan to recoup the 
forgiven fee in part through billing SaCom for future work at 
150% of standard rates. A substantial amount was subse- 
quently billed in this manner. SaCom later complained of 
excessive billing and the plan was aborted. 


1972 Fiscal Year 


SaCom reported net income of $542,782 before extraordi- 
nary items on sales of $4,924,473 for the fiscal year ended 
September 30, 1972 as compared with $211,156 net in- 
come on $3,603,922 in sales for the prior fiscal year. The 
financial statements for the 1972 fiscal year were included 
in an Annual Report on Form 10-K filed with the Commis- 
sion. The fiscal 1972 financial statements in our opinion 
materially misstated income and balance sheet accounts by 
continuing the improper deferral of costs in connection with 
test equipment, research and development, work in process 
inventory and the defense contract claim. Research and 
development costs and the contract claim were further 
increased in the six months following March 31, 1972. In 
addition, SaCom should have but did not, record liabilities in 
connection with the audit fee recoupment scheme and 
overbillings in connection with certain contracts. 


The capitalization of research and development increased 
materially in fiscal 1972 from a beginning balance of 
$163,725 to $676,512. Consolidated net income was in- 
creased by over 50% as a result of not expensing these 
costs. The capitalization of research and development was 
based primarily on management estimates and Seidman & 
Seidman relied on management estimates and analysis in 
auditing the financial statements. Because the costs were 
co-mingled with cost of goods sold in the cost ledger, both 
labor and materials charged to research and development 
had to be estimated. 


As of September 30, 1972 SaCom’s balance sheet reflected 
a claim against the government of $508,032 in connection 
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with the defense contract which consisted, according to the 
Company, of direct labor charges incurred while repairing 
defective government supplied parts, correcting blue-print 
errors and solving other problems allegedly caused by the 
government. Additional claims were made after the end of 
the fiscal year. No provision for loss was recognized with 
respect to the claim. In September 1974 SaCom accepted 
$121,000 in full settlement of all the claims. SaCom failed to 
disclose that the claim was based on estimates and was for 
unauthorized work.%¢ 


SaCom could not establish from its records that the costs 
claimed were allocable to the project. The initial claim was 
made at a time when SaCom apparently was in default on 
the contract in that it had not delivered the project on the 
scheduled date for completion. In May 1972, the Defense 
Department suspended all progress payments on the proj- 
ect, as required by military procurement regulations, be- 
cause the fair value of the project did not exceed the 
contract price of the project less the estimated cost to 
complete. In July 1972, SaCom advised the Defense De- 
partment that it would suspend work on the project unless 
progress ‘payments were resumed. The Defense Depart- 
ment did not resume the progress payments but SaCom 
continued the work. 


In August 1972, SaCom submitted a revised claim and the 
Defense Contract Audit Agency (DCAA) offered to conduct 
an immediate audit of the claim. SaCom requested that 
DCAA postpone their audit until after the public offering, 
indicating that their personnel and records were tied up in 
connection with the registration statement work. The subse- 
quent DCAA audit resulted in a report dated December 1, 
1972 in which DCAA found that SaCom had not segregated 
the claimed costs on its books and that no supporting detail 
could be found which was susceptible to audit verification. 
In addition the report found SaCom’s estimates unreasona- 
ble. The auditors apparently did not see the DCAA report. 


The Seidman & Seidman auditors could not by audit means 
verify the amount of the claim because of the insufficiency 
of the supporting documentation. The auditors should have 
known that the government auditors likewise would not be 
able to verify the amount of the claims by auditing the 
company’s records and that there was no justification for 
assuming that the claim would be completely reimbursed by 
the government. 


During the audit of the 1972 fiscal year financial statements 
Seidman & Seidman discovered that SaCom had overbilled 
the Defense Department about $112,000 in the last quarter 
of the fiscal year on progress payments under two other 
contracts. SaCom was to receive progress payments under 
the contracts based on a percentage of costs incurred. The 
overbilling was accomplished by overstating costs incurred 
on Defense Department progress payment forms. Overbill- 
ing in this instance involved false filings with the Defense 
Department. SaCom should have reflected the overbilling in 
its balance sheet as a liability. The Company declined to 
adopt a proposal by the audit manager for an adjusting 
journal entry which would have recognized the overbilling as 
a liability and Seidman & Seidman gave an unqualified 
opinion despite that failure. 


Substantially all of the auditors performing the field work in 
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connection with audit of the fiscal 1972 financial statements 
recommended that a qualified opinion be issued. Notwith- 
standing such recommendation partners with general re- 
sponsibility in Seidman & Seidman’s Los Angeles office, 
several of whom had little active participation in the conduct 
of the audit, determined to issue an unqualified opinion and 
such an opinion was issued.3” 





In early March 1972, at a meeting of the principal officers of \ 
SaCom, its counsel, the managing underwriter and its 
counsel and Seidman & Seidman,°® an issue had arisen 
concerning Seidman & Seidman's independence due to the 
amount of unpaid fees for prior work. A decision was 
reached at the meeting for SaCom to borrow $105,000 with 
which to pay the past due fees. The audit partner assigned 
to the SaCom audits solicited a bank, with whom he had 
arranged loans in the past for clients, to lend the funds to ~ & 
SaCom. The bank was unwilling to do so unless payment 
was guaranteed. The audit partner and his wife and another 
partner and his wife then signed continuing guarantee 
agreements.%9 The continuing guarantees, dated March 31, 
1972, provided, among other things, that the bank could 
proceed against the guarantors for payment without pro- [ 
ceeding against SaCom. SaCom used the proceeds to pay ¢ 
the overdue fees. The loan and the guarantees remained 
outstanding until late 1972. During the course of the 1972 

fiscal year audit, the bank disclosed the existence of the 
continuing guarantees in its response to a standard bank 
confirmation request by Seidman & Seidman. The existence 

of the continuing guarantees and of the bank confirmation 4 
then became known to other Seidman & Seidman personnel 4 
not previously associated with Wolfson/Weiner who subse- 

quently approved issuance of the unqualified report.4° The 

only action apparently taken with respect to the independ- + 





ence issue thus raised was the destruction of the bank 
confirmation and elimination of reference to the confirmation 
in the workpapers. 


Also, during the course of the 1972 audit the Seidman & 4 
Seidman auditors uncovered a scheme to overstate income 

by recording as revenue in the 1972 fiscal year the pro- 

ceeds of a bank loan. As a part of the scheme, false sales 

entries were made in the 1972 fiscal year sales journals and 

false entries were made in the accounting records for the - 

1973 fiscal year, in which the repayment of the loan was , 
recorded as an expense for legal services. In addition false a 
representations were made by management to the auditors. 
The scheme involved the top management of SaCom * 
including its financial officers. At Seidman & Seidman’s 
insistence, the entries through which the scheme had been 
accomplished were reversed. Shortly thereafter, when a 
Seidman & Seidman principal confronted a SaCom officer | 
with the scheme, SaCom terminated Seidman & Seidman’s a 
services. Certain partners requested that the principal apol- 

ogize to the SaCom officer and after he had in effect done 

so, Seidman & Seidman was rehired. It was under such 
circumstances that Seidman & Seidman relied on represen- 

tations of management in connection with the audit prob- 

lems concerning the deferral of costs and treatment of the 

contract claim. ry 





THE POST-AUDIT REVIEWS 


During the summer and fall of 1973, Seidman & Seidman 
sent a number of its experienced partners who had not been * 
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involved in audits of former Wolfson/Weiner clients to the 
Los Angeles office to review Seidman & Seidman engage- 
ments for publicly held companies which became clients as 
a result of the combination of practices, including Omni-Rx 
and SaCom. It appears that the review by these partners 
was precipitated by a number of factors including the Equity 
debacle, alleged threats of a former Wolfson/Weiner partner 
to reveal information concerning certain of the billing prac- 
tices described herein*' and, Seidman & Seidman asserts, 
as an aspect of its own internal review procedures. The 
reviews were ordered by the Seidman & Seidman Executive 
Committee and a member of the Executive Committee was 
responsible for their supervision. In certain instances part- 
ners and staff members who had participated in the audits 
under review were interviewed. The reviewers prepared 


_ detailed reports of their findings from which major deficien- 


cies were summarized. 


The review of the audit of the 1972 fiscal year Omni-Rx 
financial statements was completed prior to the completion 
of the audit of Omni-Rx’s 1973 fiscal year financial state- 
ments. Seidman & Seidman conducted two separate inves- 
tigations in 1973 of its prior audits of SaCom's financial 
statements. The first was conducted in July and August 
1973 as part of the firm’s routine quality control review 
procedure. It covered the SaCom financial statements for 
the fiscal year ended September 30, 1972. The second was 
conducted in October 1973 as part of the special review of 
audits of former Wolfson/Weiner clients. These reviews 
uncovered substantially all of the significant deficiencies 
discussed in this Opinion, and as a result, to varying 
degrees, such deficiencies came to the attention of the 
members of the Executive Committee and several members 
of the Policy Group who were not members of the Executive 
Committee. 


Notwithstanding the knowledge gained following these re- 
views, Seidman & Seidman took no further significant action 
with respect to almost all of the reports. In particular, 
Seidman & Seidman did not then withdraw its prior reports 
on SaCom and Omni-Rx and in fact subsequently issued a 
report on the 1973 financial statements of Omni-Rx. 


On the basis of the foregoing, the Commission finds that 
Seidman & Seidman should have withdrawn or withheld its 
reports on the financial statements of SaCom and Omni-Rx 
and taken other appropriate action.42 


WORKPAPERS 


The staff's investigations have indicated that in a number of 
instances certain workpapers prepared in connection with 
the engagements discussed herein were improperly altered 
or removed from the files during the course of post-audit 
work. This was purportedly done to reflect work which the 
audit staff asserted had been performed prior to the issu- 
ance of the report but which had not been documented at 
the time. In some instances, post-audit entries were not 
dated or otherwise distinguishable from documentation cre- 
ated during the course of the audit. Some alterations were 
made subsequent to the time that Seidman & Seidman 
became aware of the Commission staff's investigation. 


We believe strongly that audit workpapers should clearly 


reflect the evidential matter on which the report is based as 
well as compliance with other applicable generally accepted 
auditing standards. Changes made after a report is issued, 
for whatever reason, should themselves be properly docu- 
mented. Failure to do so may have the effect, among other 
things, of tending to raise serious questions following an 
inquiry by the Commission or any other law enforcement 
agency. 


CERTAIN LOS ANGELES PERSONNEL 


AI A. Finci (“Finci’) is a partner of Seidman & Seidman and 
was the managing partner of the Los Angeles office of 
Seidman & Seidman from October 1969 to October 1973. At 
the time of the firm's combination with Wolfson/Weiner, 
Finci was a member of Seidman & Seidman’s Policy Group. 
Thereafter he was Regional Technical Director and the 
National Director of Planning and Research. Finci assisted 
others in the precombination investigation of Wolfson/Wei- 
ner and as a member of the Policy Group voted to approve 
the combination. As previously noted, we find that the 
investigation was inadequate and Finci bore a share of the 
responsibility since he, along with others, was aware of the 
underlying facts concerning the investigation described 
above. After the combination with Wolfson/Weiner, Finci, as 
managing partner did not require review of workpapers by 
personnel not formerly affiliated with Wolfson/Weiner or any 
persons not involved in the actual audit work, prior to the 
issuance of the unqualified opinion on Equity Funding’s 
1971 financial statements. During the course of the fiscal 
1973 audit of Omni-Rx, Finci was consulted by the audit 
partner concerning the misapplication of the proceeds of the 
public offering and related matters and, after consulting with 
others, consented to the treatment and the disclosure given 
to these matters in the financial statements. In Sacom, Finci 
concurred in the issuance of Seidman & Seidman’s unquali- 
fied report for SaCom’s 1972 financial statements. In that 
connection, Finci was consulted with respect to problems 
relating to the capitalization of the research and develop- 
ment costs and recognition of the defense contract claim 
and should have been aware of the inadequate support for 
the accounting treatment given these matters. Finally, the 
Commission is of the view that Finci, as managing partner, 
was made aware of the improper billing practices of Seid- 
man & Seidman established in connection with the SaCom 
and Omni-Rx registration statements and knew or should 
have known of the bank confirmation of the guarantee of the 
bank loan to SaCom by former Wolfson/Weiner partners, 
but did not take appropriate action with respect thereto. 


Joseph De Armas (“De Armas’), a Seidman & Seidman 
audit partner, was from 1971 through July 1973, the Director 
of Accounting and Auditing of the Los Angeles office. As 
Director of Accounting and Auditing, De Armas was respon- 
sible for seeing that financial statements were in proper 
format and demonstrable compliance with applicable rules 
of the Commission and practices of Seidman & Seidman. In 
this role, De Armas became involved in the review of the 
audit of the 1972 fiscal year financial statements of Omni-Rx 
and was aware of some of the problems encountered, 
including the problem of classification and valuation of 
receivables due from affiliates and the substantial losses 
sustained by the affiliates. He was aware that there were 
unpaid fees as of June 30, 1972 and should have deter- 
mined the amount and considered the effect this would have 
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on his firm's independence. De Armas in his capacity of 
Director of Accounting and Auditing approved the issuance 
of the firm's unqualified report on Omni-Rx's 1972 fiscal 
year financial statements. In the SaCom case, De Armas 
similarly became involved in the review of the audit of the 
financial statements for the 1972 fiscal year. He learned 
from the manager on the engagement of a continuing 
guarantee of a bank loan to SaCom by the audit partner 
assigned to the engagement and a second partner. De 
Armas was unaware of all the details with respect thereto 
and directed the engagement manager to ascertain the 
facts from the audit partner. In the Commission's view, De 
Armas did not pursue the matter further as he should have. 
In addition, De Armas approved issuance of his firm's 
unqualified report even though he, in the Commission's 
view, should have realized on the basis of information given 
to him, the lack of sufficient evidential support for the 
capitalization of the research and development costs and 
full recognition of the claim in connection with the defense 
contract. 


In May of 1973, Arthur Glatzer (“Glatzer’), a partner in 
Seidman & Seidman’s Los Angeles office, was appointed 
audit partner assigned to the audit of the 1973 financial 
statements of Omni-Rx, replacing a former Wolfson/Weiner 
partner.43 Shortly after his appointment Glatzer learned of 
the pre-offering pay down of the receivables from affiliates 
and its significance to the firm’s previous decision to issue 
an unqualified report with respect to the 1972 fiscal year 
financial statements, the post-offering use of a part of the 
proceeds of the public offering and of the falsity in the Form 
S-R relating to the certificates of deposit. Glatzer partici- 
pated and concurred in the decision to issue the firm’s 
opinion with respect to the 1973 fiscal year financial state- 
ments.*4 Glatzer, in addition, knew of the underlying facts 
with respect to many of the other deficiencies in these 
financial statements. 


Neill W. Freeman (“Freeman”) presently employed by an- 
other accounting firm, acted in a special review capacity in 
connection with the audit of 1972 fiscal year financial 
statements of SaCom. At the time of his assignment in 
January 1973, Freeman was a partner-elect. Freeman par- 
ticipated and concurred in the issuance of the unqualified 
report on SaCom’'s 1972 fiscal year financial statements. At 
that time, he possessed information which, in the Commis- 
sion’s view, should have alerted him to the deficiencies in 
accounting treatment and the disclosure with respect to the 
capitalization of the research and development, test equip- 
ment and work in process costs; the full recognition of the 
defense contract claims and the overbillings in connection 
with certain contracts. During the course of the audit, he 
became aware of a bank confirmation indicating guarantees 
of a bank loan to SaCom by the two Seidman & Seidman 
partners. Thus, in the Commission's view, he was aware of 
the significant problems this raised with respect to Seidman 
& Seidman’s independence and failed to obtain a satisfac- 
tory resolution of the matter. A subsequent letter was 
received from the bank which, while disclosing the loan, 
contained no reference to the guarantees and Freeman 
instructed the audit manager to remove the bank confirma- 
tion reflecting the guarantees from the audit workpapers. 
This, in the Commission's view, was improper. 


The above persons, none of whom were associated with 
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Wolfson/Weiner, have undertaken, commencing with the 
date of this Opinion and Order, that they will not perform 
any audit work which would involve any filings with the 
Commission, except for audit work on behalf of clients to 
which they are currently assigned on the date of this 
Opinion and Order, with such audit work being independ- 
ently reviewed by another partner of the firm. Specifically, 
the undertakings shall be in effect as to these persons until 
the following dates: Finci (February 27, 1977), De Armas 
(December 31,°1976), Glatzer (October 31, 1976) and 
Freeman (February 27, 1977). 


CONCLUSION 


As contemplated by its settlement offer, Seidman & Seid- 
man has agreed to an examination of the manner in which it 
conducts its audit practice with respect to clients whose 
financial statements reported upon by Seidman & Seidman 
are filed with the Commission. That comprehensive exami- 
nation, which has commenced, is being conducted by a 
committee whose members have been agreed upon by 
Seidman & Seidman and the Commission staff and whose 
compensation and expenses will be borne by Seidman & 
Seidman. The nature and scope of this committee's exami- 
nation is outlined in a memorandum addressed to the 
committee which has been agreed upon by the Commission 
and Seidman & Seidman and which is attached to the offer 
of settlement. Seidman & Seidman has also agreed to 
implement any reasonable recommendations of the commit- 
tee regarding Seidman & Seidman’s SEC audit practice and 
procedures.*® The offer of settlement further contemplates 
that following the issuance of the committee's report, Seid- 
man & Seidman will voluntarily submit to a review to 
determine whether Seidman & Seidman has reasonably 
implemented the recommendations of the committee, and 
that in connection with such review to be conducted in 1977, 
Seidman & Seidman will cause a report to be made 
available to the Commission. 


During discussions with the staff, Seidman & Seidman 
agreed not to accept or negotiate the acceptance of audit 
engagements for new SEC clients for a period of six 
months, or the end of the examination by the committee, 
whichever is sooner.4® Seidman & Seidman commenced 
this undertaking prior to the date of this Order and will 
continue not to accept or negotiate the acceptance of audit 
engagements for new SEC clients until December 15, 1976. 
This new business restriction does not affect in any way 
Seidman & Seidman's ability to serve its existing clients nor 
does it affect other aspects of Seidman & Seidman’s 
practice such as tax and management consulting. During 
the pendency of the committee’s review, Seidman & Seid- 
man, will not merge or combine practices with another 
accounting firm without prior consultation with the Chief 
Accountant of the Commission. 


In determining to accept Seidman & Seidman's offer of 
settlement the Commission recognizes that the controver- 
sies relate to audit engagements for a few clients out of a 
large number of audit engagements conducted by Seidman 
& Seidman over the years in question. The Commission 
also recognizes that, with the exception of Cenco, a major 
portion of the professional deficiencies found as a result of 
our investigations were related to the conduct of former 
Wolfson/Weiner personnel. We believe that the provisions 
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of the settlement offer will provide Seidman & Seidman and 
the Commission with independent assurance of the quality 
of Seidman & Seidman’s practice before the Commission. 


For the foregoing reasons, it is hereby ORDERED, 


(1) This proceeding under Rule 2(e) of the Commission's 
Rules of Practice is instituted and Seidman & Seidman’s 
offer of settlement, dated August 26, 1976 is hereby ac- 
cepted. 


(2) An examination of the manner in which Seidman & 
Seidman conducts its practice with respect to audit clients 
whose financial statements reported upon by Seidman & 
Seidman are filed with the Commission will continue. 


(a) This examination is being conducted by a commit- 
tee (the “Committee’) whose compensation and ex- 
penses are being borne by Seidman & Seidman. The 
members of the Committee have been selected by 
Seidman & Seidman from a list of persons acceptable 
to the staff of the Commission; 


(b) The joint understanding of the Commission and 
Seidman & Seidman concerning this examination is 
outlined in a memorandum addressed to the Commit- 
tee. The memorandum is attached to Seidman & 
Seidman’s offer of settlement as Annex B; 


(c) Seidman & Seidman will promptly take all steps 
reasonably necessary and appropriate to implement 
any reasonable recommendations the Committee may 
make with respect to the manner in which such audit 
practice is conducted, provided, however; that if Seid- 
man & Seidman demonstrates to the satisfaction of 
the Commission that a recommendation of the Com- 
mittee is not reasonable or need not be implemented 
either in the form recommended or with reasonable 
modifications, such recommendations need not be 
adopted; 


(d) It is contemplated by the Commission and by 
Seidman & Seidman that the examination can be 
completed and the report of the Committee submitted 
by December 15, 1976; and 


(e) The contents of the examination, the working 
papers, files and other documentation (except the 
Committee’s report) and the deliberations of the Com- 
mittee will be held confidential except from Seidman & 
Seidman and the Commission, to the extent permitted 
by law. 


(3) From the date of this order until December 15, 1976, 
Seidman & Seidman will comply with its undertaking not to 
accept audit engagements from new audit clients which 
contemplate the issuance by Seidman & Seidman of an 
auditor's report, in respect of financial statements which it is 
expected by Seidman & Seidman will be filed with the 
Commission within the next succeeding twelve-month pe- 
riod. Such limitation shall not include an audit client (i) in 
which a significant equity or debt interest is held or acquired 
by a present client of Seidman & Seidman; (ii) for which 
Seidman & Seidman has provided professional services 


2 since January 1, 1975 and prior to the date on which 


Seidman & Seidman voluntarily ceased accepting new audit 
clients; (iii) if its acceptance by Seidman & Seidman as an 
audit client is approved in the particular circumstances by 
the Chief Accountant of the Commission; (iv) which is 
controlied by a foreign entity, provided the financial state- 
ments of the client are not separately filed with the Commis- 
sion; and (v) which is a client, or a subsidiary or a division of 
a Client, of a foreign affiliated firm of Seidman & Seidman. 


(4) During the pendency of the Committee examination, 
Seidman & Seidman will not merge or combine practices 
with another accounting firm without prior consultation with 
the Chief Accountant of the Commission. 


(5) A review will be conducted in 1977, at Seidman & 
Seidman’s expense, to determine whether Seidman & Seid- 
man has reasonably implemented the recommendations of! 
the Committee (subject to the proviso stated in paragraph 
(2)(c) above). The review will be conducted by the Commit- 
tee or not less than three accountant members thereof, or (if 
the Committee or three of its members are not prepared to 
act) by a group of not less than three certified public 
accountants chosen by Seidman & Seidman from a list 
acceptable to the staff of the Commission. 


(6) In connection with the review described in paragraph 5, 
the results will be reported to the Commission and Seidman 
& Seidman. The contents of the review, the working papers, 
files and other documentation (except the report) and the 
deliberations of the reviewers will be held confidential to the 
extent permitted by law. 


(7) Each of the individuals discussed in the section of the 
Opinion entitled “Certain Los Angeles Personnel’ shall 
comply with his respective undertaking. 


(8) With respect to Seidman & Seidman, the Commission 
retains jurisdiction of this proceeding until completion of the 
review described in paragraph 5 above, and for 60 days 
after the submission of the report thereon. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 Rule 2(e)(1) provides as follows: 


The Commission may deny temporarily or permanently, the 
privilege of appearing or practicing before it in any way to 
any person who is found by the Commission after notice of 
and the opportunity for hearing in the matter (i) not to 
possess the requisite qualifications to represent others, or, 
(ii) to be lacking in character or integrity or to have engaged 
in unethical or improper professional conduct, or (iii) to have 
willfully violated, or willfully aided and abetted the violation 
of any provision of the Federal securities laws [15 U.S.C. 
77a to 80b-20], or the rules and regulations thereunder. 


2 In April 1973, the Commission filed a complaint in the 
United States District Court for the Central District of Califor- 
nia seeking injunctive and other relief against Equity and 
others, not including Seidman & Seidman. See Litigation 
Release No. 5849/April 16, 1973. 
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3 Julian S.H. Weiner and Solomon Block, both formerly 
associated with the Wolfson/Weiner firm, were convicted in 
the United States District Court for the Central District of 
California of certain criminal violations of the federal securi- 
ties laws. Under the provisions of Rule 2(e)(2) of the 
Commission's Rules of Practice, their right to practice 
before the Commission was automatically suspended fol- 
lowing that conviction. 


4 The Commission has filed a complaint in the United States 
District Court for the District of Columbia seeking injunctive 
relief against Omni-Rx and others, not including Seidman & 
Seidman. See Litigation Release No. 7540 September 1, 
1976. 


5 The Commission has filed a complaint in the United States 
District Court for the District of Columbia seeking injunctive 
relief against SaCom and others, not including Seidman & 
Seidman. See Litigation Release No. 7539 September 1, 
1976. 


6 The Commission has filed a compiaint in the United States 
District Court for the Northern District of Illinois seeking 
injunctive relief against certain members of the former 
management of Cenco and others, not including Seidman & 
Seidman. See Litigation Release No. 7538 September 1, 
1976. 


7 Some details of the scheme were brought to light in part 
through the cooperation of Seidman & Seidman during the 
staff's investigation. 


8 In June 1975 the reports for the years 1973 and 1974 
were withdrawn. 


9 The workpapers indicate that Seidman & Seidman did not 
sign off on its study and evaluation of the CMH internal 
controls until after the physical count (although, as noted, 
deficiencies in the internal controls were known to exist). 


10 As is customary, not all test counts were recorded. 


11 In some cases, test counts were higher than the listings, 
in others lower. 


12 It is the view of Seidman & Seidman that nothing short of 
a recount would have provided substantial additional assur- 
ance that the Miami inventory was fairly stated and that the 
degree of uncertainty did not warrant so drastic a measure. 


13 Seidman & Seidman asserted that this approach was 
justified since the merchandise found at any one branch 
might have been purchased by and shipped from other 
branches and that CMH required a large number of inter- 
branch transfers because of Cenco’s refusal, despite sug- 
gestions by the auditors, to adopt a central purchasing 
system instead of permitting each branch to make its own 
purchases. 


‘4 Seidman & Seidman has stated that it was told by CMH 
management that the overstock problem was attributable to 
inefficient purchasing and other factors which resulted from 
CMH's not having a centralized purchasing system. The 
workpapers do not reflect this. 
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'S For example, an increase of 80% (about $400,000) was 
explained by “larger warehouse’. An increase of 35% 
amounting to $400,000 was explained by “poor purchas- 
ing’. An increase of more than 50% amounting to $350,000 
was explained by “new warehouse’. An increase of more 
than 100% amounting to $550,000 was explained by ‘vol- 
ume doubled ($625,000 increase).” 


16 In the auditors’ view the credibility of the management 
explanations was enhanced by the belief that the financial 
officer's responsibilities were not in the area of inventories. 


17 Seidman & Seidman obtained its tag contro! document 
over the telephone, after completion of its inventory obser- 
vation, and did not obtain the final inventory listing for Miami 
until June 16, 1974. Prior to discovery of this discrepancy 


Seidman & Seidman had initially concluded that it had 


properly controlled the CMH inventory tags. 


18 This would have involved use of the perpetual inventory 
records which Seidman & Seidman believed to be unrelia- 
ble. 


'9 Seidman & Seidman’s workpapers contain no contempor- 
aneous indication of resolution of the problem presented by 
the suspect series. It was not until the subsequent 1975 
audit that a Seidman & Seidman auditor, reviewing the 1974 
workpapers under the direction of a partner, made an entry 
in the 1974 workpapers expressing a conclusion reached in 
1974 that the discrepancy had been investigated and satis- 
factorily resolved. 


20 Due to a computer merging of inventory files, it was not 
possible to analyze the difference at one of the branches 
observed. 


21 In April of 1972, Seidman & Seidman, in a separate 
transaction, combined practices with the Ratoff & Lapin firm 
in White Plains, New York, which had been a part of the 
Wolfson/Weiner affiliated group. 


22 The western regional partner of Seidman & Seidman at 
the time was Robert Spencer. As such, he supervised the 
precombination investigation of the Los Angeles office of the 
Wolfson/Weiner firm. In October 1973, he became a senior 
partner of the firm and since then has not been involved in 
the investigation of possible combination of practice candi- 
dates for Seidman & Seidman. He has assured the Com- 
mission that he will not be involved in such activities in the 
future. The Commission accepts his assurance and directs 
him to comply therewith. 


23 Rule 2.01 of Regulation S-X, promulgated by the Com- 
mission, provides in part: 


(b) The Commission will not recognize any certified public 
accountant or public accountant as independent who is not 
in fact independent. For example, an accountant will be 
considered not independent with respect to any person or 
any of its parents, its subsidiaries, or other affiliates (1) in 
which, during the period of his professional engagement to 
examine the financial statements being reported on or at the 
date of his report he or his firm or a member thereof had, or 
was committed to acquire, any direct financial interest or 
any material indirect financial interest or (2) with which, 
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during the period of his professional engagement to exam- 
ine the financial statements being reported on, he or his firm 
or a member thereof was connected as a promoter, under- 
writer, voting trustee, director, officer, or employee, except 
that a firm will not be deemed not independent in regard to a 
particular person if a former officer or employee of such 
person is employed by the firm and such individual has 
completely dissociated himself from the person and its 
affiliates and does not participate in auditing financial state- 
ments of the person or its affiliates covering any period of 
his employment by the person. For the purpose of Rule 2.01 
the term “member” means all partners in the firm and all 
professional employees participating in the audit or located 
in an office of the firm participating in a significant portion of 
the audit. 


24 The independence issues with respect to Omni-Rx and 
SaCom are discussed below in the sections relating to 
those companies. 


25In some cases the two partners held such securities 
indirectly in the name of a corporation. The partners and 
employees continued to hold client securities in certain 
instances following the combination of practices. In certain 
instances, independence questionnaires were given to 
Seidman & Seidman which did not disclose such holdings. 


26 The Commission does not suggest that independence is 
impaired when an auditor participates with his client in 
meetings with underwriters and lenders for the purpose of 
assisting the client in explaining his financial data. When he 
represents the client in financing negotiations, however, he 
is assuming a management role. 


27 Equity recently emerged from Chapter X bankruptcy and 
has been renamed Orion Corporation. 


28 For information concerning the fraud and the manner in 
which it was perpetrated see: “Report(s) of the Trustee of 
Equity Funding Corporation”, Robert M. Loeffler, Trustee. 
(October 31, 1974 and February 22, 1974). 


22 The auditors were told that the computer “wasn't pro- 
grammed” to print all five digits. The Wolfson/Weiner staff 
was not proficient in the area of electronic data processing 
and the client's explanation was accepted. 


3° Internal control at Equity was so poor that documentation 
even for legitimate receivables was often missing. 


31 The liability (a loan from an international brokerage firm) 
had originally been intentionally mis-recorded as a credit to 
the funded receivables account, but was later properly 
recorded when the lender noted its absence from financial 
statements. 


32 Principally non-existent life insurance policies which had 
been reinsured with unafilliated insurers. 


33 Form S-R is a required filing pursuant to Rule 463 under 
the Securities Act of 1933. The Form requires a statement 
of the uses made of the proceeds, and was designed in part 
to detect misuse of the proceeds of public offerings. 


34 In 1974 the Commission instituted public administrative 


proceedings In the Matter of Laidlaw & Co., Inc., et al. 
against 21 respondents, not including Seidman & Seidman. 
The order for public proceedings in the matter alleged, 
among other things, that SaCom’s common stock was the 
subject of a manipulation before, during and after the public 
offering. These proceedings were concluded in June 1976. 
See Securities Exchange Act of 1934 Release No. 10875/ 
June 25, 1974. 


35 The opinion on the stub period financial statements was 
in the name of Seidman & Seidman as successors to the 
Wolfson/Weiner practice, although all of the audit work and 
review work was performed by former Wolfson/Weiner per- 
sonnel. 


36 A note to the financial statements described the claim as 
based on constructive change requests and stated that 
management believed the claim to be collectible. In our 
view, the note was misleading. 


37 One of the auditors who initially recommended a qualified 
opinion subsequently recommended an unqualified opinion 
supposedly after performing additional work. The asserted 
additional work is not corroborated by the workpapers or 
otherwise and there appears to be no reasonable basis for 
this change of opinion. 


38 The Seidman & Seidman personnel in attendance were 
all formerly with Wolfson/Weiner. 


39 Both partners were formerly with Wolfson/Weiner. 


40 The bank loan was paid off prior to the issuance of the 
report. 


41 Seidman & Seidman promptly informed the staff of these 
alleged threats. 


42 The Commission encourages auditing firms to conduct 
post audit reviews as part of quality control procedures. The 
problems in this case arose not from the conduct of the 
reviews but rather from the failure to make appropriate use 
of the information so gained. 


43 Glatzer was not involved in the audit of the 1972 fiscal 
year financial statements or in the Omni-Rx registration 
statement. 


44 As previously noted, this opinion was qualified with re- 
spect to the dependence of Omni-Rx on the affiliates’ 
attaining successful operations. 


45 In the event that Seidman & Seidman demonstrates to 
the satisfaction of the Commission that a recommendation 
of the committee is not reasonable or need not be imple- 
mented either in the form recommended or with reasonable 
modification, then it has been agreed that such recommen- 
dation need not be adopted. 


46 For the period through December 15, 1976, Seidman & 
Seidman has not accepted and will not accept audit en- 
gagements from new audit clients which contemplate the 
issuance by Seidman & Seidman of an auditor's opinion, in 
respect of financial statements which it is expected by 
Seidman & Seidman will be filed with the Commission within 
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the next succeeding 12 month period. Such limitation shall 
not include an audit client (i) in which a significant equity or 
debt interest is held or acquired by a present client of 
Seidman & Seidman; (ii) for which Seidman & Seidman has 
provided professional services since January 1, 1975 and 
prior to the date on which Seidman & Seidman voluntarily 
ceased accepting new audit clients; (iii) if its acceptance by 
Seidman & Seidman as an audit client is approved in the 
particular circumstances by the Chief Accountant of the 
Commission; (iv) which is controlled by a foreign entity, 
provided the financial statements of the client are not 
separately filed with the Commission; and (v) which is a 
client or a subsidiary or a division of a client of a foreign 
affiliated firm of Seidman & Seidman. 





ANNEX A 


UNITED STATES OF AMERICA 
Before the 
SECURITIES AND EXCHANGE COMMISSION 
August 26, 1976 


In the Matter of 
SEIDMAN & SEIDMAN, et al. 


OFFER OF SETTLEMENT ON BEHALF OF SEIDMAN & 
SEIDMAN 


Respondent Seidman & Seidman (“Respondent”) herewith 
submits this Offer of Settlement (Offer) for consideration 
by the Securities and Exchange Commission (“Commis- 
sion”) pursuant to Rule 8 of the Commission's Rules of 
Practice, 17 C.F.R. Sec. 201.8. Respondent hereby waives 
entry by the Commission of an Order for Public Proceedings 
in this proceeding and its right to file an Answer responsive 
thereto. 


Respondent submits this Offer solely for the purpose of 
concluding expeditiously a complete settlement of this pro- 
ceeding and without admitting or denying anything con- 
tained in the Commission's Opinion and Order to be issued 
in this proceeding. 


Whether accepted or rejected by the Commission, this Offer 
does not constitute any evidence or admission by Respond- 
ent of any wrongdoing or liability for any purpose whatso- 
ever. If this Offer is not accepted, it is withdrawn and shall 
not become a part of the record of this proceeding. 


I 


If this Offer is accepted by the Commission, respondent 
consents to the issuance of an Opinion and Order in the 
form attached hereto as Annex A. Also attached, as Annex 
B, is a memorandum addressed to the Committee contem- 
plated by the proposed Opinion and Order attached hereto. 
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For purposes of this Offer and only if it is accepted on the 
basis and limitations set forth above, Respondent hereby 
accepts the jurisdiction of the Commission over it in this 
matter and hereby waives: 


A. Further hearings in this proceeding; 

* 
B. The filing of proposed findings of fact and conclu- e 
sions of Law; 


C. An initial Decision by a Hearing Examiner pursuant 
to Rule 16 (b) of the Commission's Rules of Practice, 
and exceptions and briefs with respect thereto; 


D. All post-hearing procedures; 
E. Judicial review by any court; and 


F. Objections to participation by the Division of En- 
forcement and the Office of the Chief Accountant in 
the preparation of the Opinion and Order to be issued. 


IV 


Respondent states that no promise of any kind or nature 
whatsoever was made to induce it to make this Offer or to 
agree to the waivers and consents set forth herein, and that 
the submission of this Offer is a voluntary act on its part. ‘ 
78 
Respectfully submitted, 

SEIDMAN & SEIDMAN 


By & 


Bernard Z. Lee 
Managing Partner 


ANNEX B—MEMORANDUM TO THE COMMITTEE 


The purpose of this memorandum is to outline for you the 
joint understanding of the Securities and Exchange Com- 
mission (the “Commission’) and of Seidman & Seidman 
(“S&S”) concerning the examination you are to make of the 
manner in which the audit practice of S&S is conducted in 
respect of clients whose financial statements are reported 
upon by S&S and filed with the Commission. S&S has 
executed an engagement letter to the Committee in accord- 
ance with the terms of this memorandum. 


The examination will be conducted pursuant to an order of €@ 
the Commission entered September 1, 1976, a copy of 
which is attached hereto as Exhibit A, and is intended to be 


a comprehensive examination of S&S's SEC audit practice. 


1. You are to assess the policies, procedures and practices 
followed by S&S in the conduct of its SEC audit practice, to 
point out weaknesses, if any, and to make recommenda- 
tions for the correction of any such weaknesses. It is 
contemplated that your examination can be completed and 
your final report rendered by December 15, 1976. 
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2. You are to determine the scope of your examination & 
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based upon your professional experience and insights. 
Attached hereto as Exhibit B is a listing of areas of inquiry 
which the staff of the Commission and S&S have agreed 
are pertinent to your examination. It is expected that you will 
carefully consider these areas in determining the scope of 
your examination but your judgment as to the nature and 
extent of your examination into any area shall be determina- 
tive. 


3. As part of your examination, it is expected that you will 
inquire into the matters which are the subjects of the 
Commission’s Rule 2(e) opinion. It is not expected that you 
will form judgments concerning the merits of the Commis- 
sion’s position. Rather you should consider, assuming ar- 
guendo that the Commission's position is correct, whether 
the circumstances indicate weaknesses (other than on the 
part of individuals) in the policies, procedures and practices 
with which S&S conducts its SEC audit practice or suggest 
areas where the strengthening of quality control procedures, 
if it has not occurred, should be recommended. 


4. The methods to be followed in and the staffing required 
for the examination are to be determined by you. 


It is assumed that pertinent documentary material such as 
audit guides and programs and quality contro! procedures 
will be reviewed, that Executive Office and operating office 
personnel will be interviewed, that the functioning of se- 
lected operating offices representative of S&S's practice will 
be reviewed and that selected audit engagements (including 
working papers) will be reviewed. The specific audit en- 
gagements to be reviewed will be at your discretion. 


Although the AICPA program for review of quality control 
procedures of multi-office firms may be useful, the scope 
and methods of your examination are not limited to those of 
the AICPA review program, but should be conducted as you 
deem appropriate. Your examination also differs from the 
AICPA review program in that your report will be submitted 
both to the Commission's staff and to S&S and your working 
papers will be available for examination upon request by the 
Commission's staff and by S&S. 


Your examination and working papers are subject to the 
confidentiality requirement of the Commission's order. The 
identity of the S&S clients involved in particular audit 
engagements reviewed by you should not be disclosed in 
your working papers or reports, but should be disclosed to 
counsel for S&S and will, of course, be known to S&S. 
Although you will have no responsibility for the adequacy of 
S&S’s examinations or the correctness of its opinions in 
such engagements, it is expected that you will bring to the 
attention of S&S any apparent material deficiencies. Your 
working papers should note such instances, without client 
identification,” and the disposition thereof by S&S. 


5. Any description of the details of the matters inquired into 
by you will form part of your working papers. Your report will 
summarize your work, state your overall conclusions, and 
describe any recommendations made by you. 


6. While it is not contemplated that you will render any 
interim reports, you will advise, the staff of the Commission 
and S&S of the progress of your examination. It is contem- 
plated that the scope of your examination as outlined above 


will not be altered without the prior approval of both S&S 
and the Commission. However, it is contemplated that you 
will be free to discuss your examination with S&S or the 
Commission's staff on such basis as you deem appropriate. 





*The Commission and S&S have agreed to have counsel for 
S&S maintain a system for identifying such audit clients and 
that such clients will be identified to the Commission upon 
request. 


EXHIBIT A 
For the foregoing reasons, it is hereby ORDERED, 


(1) This proceeding under Rule 2(e) of the Commission's 
Rules of Practice is instituted and Seidman & Seidman’s 
offer of settlement, dated August 26, 1976 is hereby ac- 
cepted. 


(2) An examination of the manner in which Seidman & 
Seidman conducts its practice with respect to audit clients 
whose financial statements reported upon by Seidman & 
Seidman are filed with the Commission will continue. 


(a) This examination is being conducted by a commit- 
tee (the “Committee”) whose compensation and ex- 
penses are being borne by Seidman & Seidman. The 
members of the Committee have been selected by 
Seidman & Seidman from a list of persons acceptable 
to the staff of the Commission; 


(b) The joint understanding of the Commission and 
Seidman & Seidman concerning this examination is 
outlined in a memorandum addressed to the Commit- 
tee. The memorandum is attached to Seidman & 
Seidman’s offer of settlement as Annex B; 


(c) Seidman & Seidman will promptly take all steps 
reasonably necessary and appropriate to implement 
any reasonable recommendations the Committee may 
make with respect to the manner in which such audit 
practice in conducted, provided, however, that if Seid- 
man & Seidman demonstrates to the satisfaction of 
the Commission that a recommendation of the Com- 
mittee is not reasonable or need not be implemented 
either in the form recommended or with reasonable 
modifications, such recommendations need not be 
adopted; 


(d) It is contemplated by the Commission and by 
Seidman & Seidman that the examination can be 
completed and the report of the Committee submitted 
by December 15, 1976; and 


(e) The contents of the examination, the working 
papers, files and other documentation (except the 
Committee's be held confidential except from Seid- 
man & Seidman and the Commission, to the extent 
permitted by law. 


(3) From the date of this order until December 15, 1976, 


Seidman & Seidman will comply with its undertaking not to 
accept audit engagements from new audit clients which 
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contemplate the issuance by Seidman & Seidman of an 
auditor's report, in respect of financial statements which it is 
expected by Seidman & Seidman will be filed with the 
Commission within the next succeeding twelve-month pe- 
riod. Such limitation shall not include an audit client (i) in 
which a significant equity or debt interest is held or acquired 
by a present client of Seidman & Seidman; (ii) for which 
Seidman & Seidman has provided professional services 
since January 1, 1975 and prior to the date on which Seid- 
man & Seidman voluntarily ceased accepting new audit 
clients; (iii) if its acceptance by Seidman & Seidman as an 
audit client is approved in the particular circumstances by the 
Chief Accountant of the Commission; (iv) which is controlled 
by a foreign entity, provided the financial statements of the 
client are not separately filed with the Commission; and (v) 
which is a client, or a subsidiary or a division of a client, of a 
foreign affiliated firm of Seidman & Seidman. 


(4) During the pendency of the Committee examination, 
Seidman & Seidman will not merge or combine practices 
with another accounting firm without prior consultation with 
the Chief Accountant of the Commission. 


(5) A review will be conducted in 1977, at Seidman & 
Seidman’s expense, to determine whether Seidman & Seid- 
man has reasonably implemented the recommendations of 
the Committee (subject to the proviso stated in paragraph 
(2)(c) above). The review will be conducted by the Commit- 
tee or not less than three accountant members thereof, or (if 
the Committee or three of its members are not prepared to 
act) by a group of not less than three certified public 
accountants chosen by Seidman & Seidman from a list 
acceptable to the staff of the Commission. 


(6) In connection with the review described in paragraph 5, 
the results will be reported to the Commission and Seidman 
& Seidman. The contents of the review, the working papers, 
files and other documentation (except the report) and the 
deliberations of the reviewers will be held confidential to the 
extent permitted by law. 


(7) Each of the individuals discussed in the section of the 
Opinion entitled “Certain Los Angeles Personnel’ shall 
comiply with his respective undertaking 

(8) With respect to Seidman & Seidman, the Commission 
retains jurisdiction of this proceeding until completion of the 
review described in paragraph 5 above, and for 60 days 
after the submission of the report thereon. 

By the Commission 


George A. Fitzsimmons 
Secretary 


EXHIBIT B 
Specific areas, as they relate to the audit practice: 


1. Hiring practices for all professionals (partners and em- 
ployees). 


2. Training and continuing education of all professionals. 
3. Promotion and compensation of all professionals. 
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4. Acceptance and retention of clients. 


oa) 


. Setting and recovering audit engagement fees. 

6. Allocation of professional responsibilities within the firm. 
7. Professional staffing of offices. 

8. Maintaining professional independence. 4 e 
9. Conduct of audit practice engagements. 


a. Professional staffing and allocation of responsibili- 
ties. 


b. Audit program and workpaper preparation and 
review. 


c. Interoffice communications in the case of multi- 
office engagements. 


d. Identification and resolution of problems during the 
course of an audit. 


+ @ 
e. Independence. 
f. Review procedures. 


g. Availability and application of industry expertise. 


10. Formulating and communicating firm practices, proce- 
dures and policies to professionals. 


ee 
®@ 


11. Current procedures for creating and implementing qual- 
ity controls 


12. Firm-wide corrective or improvement measures. 


13. Criteria and procedures followed in connection with 
analysis of potential merger or combination of practice 
candidates and with absorption of an acquired practice into 
S&S's practice. 


14. Responsibilities and exercise thereof by the Policy 
Group, Executive Committee and other relevant committees 


of S&S = 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12753/September 1, 1976 


An order has been issued granting the application of The 
Japan Development Bank to list its 8'/4% guaranteed 
notes, due July 15, 1981, on the New York Stock Exchange, 
Inc., effective as of August 23, 1976. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12754/September 1, 1976 


An order has been issued granting the applications of the 
following stock exchanges to strike from listing, effective 
August 23, 1976, the specified securities of the named 
companies: 


New York Stock Exchange, Inc.—Beaunit Corpora- 
tion (4'/4% convertible subordinated debentures, 
due 1990) 


American Stock Exchange, Inc—Lane Wood, Inc 
(common stock, no par value) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12755/September 1, 1976 


An order has been issued granting the applications of the 
following stock exchanges for unlisted trading privileges in 
the specified securities of the named companies: 


Philadelphia Stock Exchange, Inc.—Cerro-Marmon 
Corporation ($2.25 Series A preferred stock, $1 par 
value); Interco Inc. (common stock, no par value) 


Midwest Stock Exchange, Inc.—MGIC Investment 
Corporation (Wisconsin) (common stock, $1.00 par 
value); Archer-Daniels-Midland Co. (common stock, 
no par value) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12756/September 1, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
BOSTON STOCK EXCHANGE 


File No. SR-BSE-76-11 


The Boston Stock Exchange submitted on August 25, 1976 
a proposed rule change under Rule 19b-4 to incorporate the 
Exchange as a Delaware Corporation 


Publication of the submission is expected to be made in the 
Federa! Register during the week of September 6, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 


Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-BSE-76-11. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12757/September 1, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
MIDWEST STOCK EXCHANGE, INC. 


File No. SR-MSE-76-15 


The Midwest Stock Exchange, Inc. submitted on August 30, 
1976 a proposed rule change under Rule 19b-4 to establish 
a transaction fee charged on its members’ agency transac- 
tions. 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 6, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-MSE-76-15. 


Copies of the submission and of all written comments wili be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12758/September 1, 1976 


EXEMPTION OF CERTAIN NON-BANK LENDERS 
Notice of Proposed Rule 


The Securities and Exchange Commission today published 
for comment proposed Rule 15a-5 [17 CFR 240.15a-5] 
which would exempt from the broker-dealer registration 
requirement of Section 15(a)(1) of the Securities Exchange 
Act of 1934 (the “Act’’) non-bank lenders participating in the 
guaranteed loan program of the Small Business Administra- 
tion (SBA).' The rule is proposed to be adopted pursuant to 
Section 15(a)(2) of the Act. 


Proposed Rule 15a-5 would exempt from the Act’s broker- 
dealer registration requirement non-bank lenders participat- 
ing in the SBA’s guaranteed loan program provided that 
their securities activities, requiring such registration, are 
limited to making such loans and selling the guaranteed 
portion. The exemption would be available to financial 
institutions participating in the SBA loan program and would 
permit such institutions to sell the guaranteed portion of a 
note evidencing any such loan provided that the sale is 
made through, or to, a broker or a dealer registered with the 
Commission pursuant to Section 15(a)(1) of the Act. 


The text of proposed Section 240.15a-5 is as follows: 
§ 240.15a-5 Exemption of certain non-bank lenders. 


A lender approved under the rules and regulations of the 
Small Business Administration shall be exempt from the 
registration requirements of Section 15(a)(1) of the Act if it 
does not engage in the business of effecting transactions in 
securities or of buying and selling securities for its own 
account except in respect of receiving notes evidencing 
loans to small business concerns and selling through, or to, 
a registered broker or dealer the portion of such notes 
guaranteed by the Small Business Administration. 


* * * 


Interested persons are invited to submit written views, data 
and arguments concerning proposed Rule 15a-5 before 
October 15, 1976. Persons desiring to make written submis- 
sions should file 6 copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, Wash- 
ington, D. C., 20549. All submissions should refer to File 
No. S7-652. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 1, 1976 





1 See 15 U.S.C. 636. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12759/September 1, 1976 


NOTICE OF INSTITUTION OF PROCEEDINGS BY THE 
SECURITIES AND EXCHANGE COMMISSION, PUR- 
SUANT TO SECTIONS 17A AND 19 OF THE SECURITIES 
EXCHANGE ACT OF 1934 AND SECTION 240.17Ab2-1 
THEREUNDER, TO DETERMINE WHETHER TO GRANT 
OR DENY THE REGISTRATION AS A CLEARING 
AGENCY OF THE DEPOSITORY TRUST COMPANY, 
BRADFORD SECURITIES PROCESSING SERVICES, 
INC., AMERICAN STOCK EXCHANGE CLEARING COR- 
PORATION, STOCK CLEARING CORPORATION OF 
PHILADELPHIA, BOSTON STOCK EXCHANGE CLEAR- 
ING CORPORATION, STOCK CLEARING CORPORA- 
TION, MIDWEST SECURITIES TRUST COMPANY, THE 
OPTIONS CLEARING CORPORATION, MIDWEST 
CLEARING CORPORATION, PACIFIC SECURITIES DE- 
POSITORY TRUST COMPANY, PACIFIC CLEARING 
CORPORATION, NATIONAL CLEARING CORPORATION 
AND TAD DEPOSITORY CORPORATION. 


The Securities and Exchange Commission hereby an- 
nounces the institution of proceedings to determine whether 
to grant or deny the registration of the following clearing 
agencies, (hereinafter referred to as the “Registrants’’), at 
the expiration of the registrations previously granted to the 
registrants pursuant to subsection (c) of Section 240.17Ab2- 
1 under the Securities Exchange Act of 1934 (the ‘‘Act’): 


The Depository Trust Company (“DTC”), File No 
600-1; 


Bradford Securities Processing Services, Inc 
("SPS"), File No. 600-2; 


American Stock Exchange Clearing Corporation 
(“ASECC”),' File No. 600-3; 


Stock Clearing Corporation of Philadelphia (*SCCP’), 
File No. 600-4; 


Boston Stock Exchange Clearing Corporation 
(“BSECC”), File No. 600-5; 


Stock Clearing Corporation (“SCC”), File No. 600-6; 


Midwest Securities Trust Company (“MSTC”), File 
No. 600-7; 


The Options Clearing Corporation (“OCC”), File No. 
600-8; 


Midwest Clearing Corporation (“MCC”), File No. 600- 
9; 


Pacific Securities Depository Trust Company 
(‘PSDTC’), File No. 600-10; 


Pacific Clearing Corporation (“PCC”), File No. 600- 
gb i 


National Clearing Corporation (“NCC”), File No. 600- 
12; and 
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TAD Depository Corporation ("TAD"), File No. 600- 
13. 


In the proceedings, which are being instituted pursuant to 
subsections 17A(a) and (b) and subparagraph 19(a)(1)(B) of 
the Act and Section 240.17Ab2-1 thereunder, the Commis- 
sion will consider the issues and grounds described herein. 
At the conclusion of the proceedings, the Commission, by 
order, will grant or deny registration as a clearing agency to 
each Registrant at the expiration of the registration previ- 
ously granted to the Registrant pursuant to subsection (c) of 
Section 240.17Ab2-1 under the Act. 


Description of the Registrants 


The Registrants provide a wide range of comparison, net- 
ting, depository, settlement and related services to brokers 
and dealers and others engaged in effecting or facilitating 
transactions in securities. 


ASECC, a wholly-owned subsidiary of the American Stock 
Exchange, Inc., (“Amex”); SCCP, a wholly-owned subsidi- 
ary of the Philadelphia Stock Exchange, Inc. (‘Philadel- 
phia”); BSECC, a wholly-owned subsidiary of the Boston 
Stock Exchange ("BSE"); SCC, a wholly-owned subsidiary 
of the New York Stock Exchange, Inc. ("NYSE"); MCC, a 
wholly-owned subsidiary of the Midwest Stock Exchange, 
Inc. ("MSE"); and PCC, a wholly-owned subsidiary of the 
Pacific Stock Exchange, Inc. ("PSE") provide clearing and 
settlement services for securities transactions on the parent 
exchanges and other securities transactions. 


NCC, a wholly-owned subsidiary of the National Association 
of Securities Dealers, Inc., (“NASD”), provides clearing, 
settlement and related depository services for over-the- 
counter transactions. OCC, which is one quarter owned by 
each of the Chicago Board Options Exchange, Inc., Amex, 
PSE and Philadelphia is the issuer of, and provides clearing 
and settlement services for transactions in, exchange listed 
options. 


MSTC, a wholly-owned subsidiary of MSE, and PSDTC, a 
wholly-owned subsidiary of PSE, offer a full range of depos- 
itory and despository-related services, including the safe- 
keeping of securities. DTC, which is owned by NYSE 
(59.3%), Amex (7.8%), NASD (7.8%), Philadelphia (0.2%), 
and institutional investors, principally banks (24.9%), is the 
country’s largest depository and offers a full range of 
depository and depository-related services, including the 
safekeeping of securities. TAD, which is 80% owned jointly 
by Philadelphia, MSE and BSE and 20% owned by the 
Bradford Trust Company, offers depository and depository- 
related services, including the safekeeping of securities, and 
expedites record ownership transfers of securities left in its 
custody. 


SPS provides draft delivery and collection services which 
are used principally for the settlement of transactions in 
municipal securities. 


Background 
On November 26, 1975, the Commission noticed the filing 


of the Registrants’ applications for registration as clearing 
agencies.2 On December 1, 1975, the Commission granted 


each Registrant registration which, pursuant to subsection 
(c) of Section 240.17Ab2-1, was only effective for a period 
of eighteen months. The approach to registration incorpo- 
rated in subsection (c) of Section 240.17Ab2-1 was in- 
tended to permit clearing agencies in operation prior to 
December 1, 1975, to be registered in compliance with the 
Act, upon a finding that their operations were safe, while 
affording the Commission sufficient time to make the other 
determinations required by subparagraphs (A)—(I) of para- 
graph 17A(b)(3) of the Act (“Subparagraphs (A)—(l)”), 
including determinations pertinent to the establishment of a 
national clearing and settlement system, following full con- 
sideration of the issues involved. 


The Commission has instituted these proceedings in order 
to obtain the views of interested persons concerning the 
Registrants’ compliance with the standards which the Com- 
mission is required to apply under the Act in making 
determinations in connection with the registration of clearing 
agencies. 


Standards to be applied in determining whether to grant or 
deny registration 


Paragraph 17A(a)(1) of the Act sets forth the Congressional 
finding that: 


(A) The prompt and accurate clearance and settle- 
ment of securities transactions, including the transfer 
of record ownership and the safeguarding of securi- 
ties and funds related thereto, are necessary for the 
protection of investors and persons facilitating trans- 
actions by and acting on behalf of investors. 


(B) Inefficient procedures for clearance and settle- 
ment impose unnecessary costs on investors and 
persons facilitating transactions by and acting on 
behalf of investors. 


(C) New data processing and communications tech- 
niques create the opportunity for more efficient, effec- 
tive, and safe procedures for clearance and settle- 
ment. 


(D) The linking of all clearances and settlement facili- 
ties and the development of uniform standards and 
procedures for clearance and settlement will reduce 
unnecessary costs and increase the protection of 
investors and persons facilitating transactions by and 
acting on behalf of investors. 


Paragraph 17A(a)(2) of the Act directs the Commission to 
“... use its authority under this title to facilitate the estab- 
lishment of a national system for the prompt and accurate 
clearance and settlement of transactions in securities. .. .” 
Paragraph 17A(a)(2) of the Act directs the Commission, in 
carrying out its responsibilities under Section 17A, to have: 


“due regard for the public interest, the protection of 
investors, the safeguarding of securities and funds, 
and maintenance of fair competition among brokers 
and dealers, clearing agencies, and transfer agents.” 


Subsection 17A(b) of the Act makes it unlawful for a 
clearing agency to perform clearance and settlement of 
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transactions with respect to securities (other than exempted 
securities) unless the clearing agency has been registered 
with the Commission. 


In the exercise of its authority under Section 17A, on 
November 3, 1975, the Commission adopted Section 
240.17Ab2-1 and related Form CA-1 for the registration of 
clearing agencies. Although paragraph 17A(b)(3) of the Act 
requires the Commission to make a number of determina- 
tions with respect to the applicant's operations, capabilities, 
and rules? before granting registration, paragraph (c)(1) of 
Section 240.17Ab2-1 provides that, if requested by an 
applicant for registration as a clearing agency, the Commis- 
sion may register the applicant for eighteen months without 
making all the determinations called for by Subparagraphs 
(A)—(I). 


The Registrants applied for registration under paragraph 
(c)(1) of Section 240.17Ab2-1, thereby requesting that reg- 
istration be granted while the registrant was exempted, 
temporarily, from having to satisfy one or more of the 
requirements as to which the Commission is directed to 
make a determination pursuant to Subparagraphs (A)—(I). 
The Commission registered the registrants in accordance 
with paragraph (c}(1) of Section 240.17Ab2-1 upon the 
Commission's finding: that the applicants were so organized 
and had the capacity to safeguard securities and funds in 
their custody or control or for which they were responsible; 
that the applicants’ rules did not impose any schedule of 
prices, or fix rates or other fees, for services rendered by 
participants; and that the applicants’ rules assured the 
safeguarding of securities or funds which were in the 
custody or control of the applicants or for which they were 
responsible. 


At the conclusion of these proceedings, the Commission, by 
order, will grant or deny registration as a clearing agency to 
each Registrant at the expiration of the registration previ- 
ously granted to the Registrant pursuant to subsection (c) of 
Section 240.17Ab2-1 under the Act unless the Commission, 
for good cause, extends the time for conclusion of the 
proceedings and publishes its reasons for so doing or the 
Registrant agrees to an extension of the time for the 
conclusion of the proceedings. 


Issues and Grounds for Denial Under Consideration 


In deciding whether to grant or deny registration, the Com- 
mission must consider whether the Registrants satisfy the 
requirements of Section 17A of the Act, including the 
determinations required by Subparagraphs (A)—(I). Of par- 
ticular concern to the Commission in making its decision are 
whether a Registrant's organization and rules (i) are con- 
sistent with the establishment of a national system for the 
prompt and accurate clearance and settlement of transac- 
tions in securities; (ii) continue to provide for the protection 
of investors and the safeguarding of securities and funds in 
the Registrant's custody or control and (iii) will enable it to 
reduce unnecessary costs and establish efficient, effective 
and safe procedures for clearance and settlement by taking 
advantage of new communications and data processing 
techniques. 


The Commission would like to receive comments from 
interested persons on the appropriateness of registering 
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each of the Registrants with particular reference to the 
compliance of their organization and rules with the objec- 
tives of the Act described above, including the determina- 
tions called for by Subparagraphs (A)—(I). 


All interested persons are invited to submit written data, 
views and arguments concerning the foregoing application 
within 180 days from the date of publication of this notice in 
the Federal Register. Such written data, views and argu- 
ments will be considered by the Commission in determining 
whether registration should be granted or denied in accord- 
ance with paragraph (c)(2) of Section 240.17Ab2-1. Persons 
desiring to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capito! Street, 
Washington, D. C. 20549. Reference should be made to the 
appropriate file number. 


Copies of the application and all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. 20006. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 1, 1976 





‘In Securities Exchange Act Rel. No. 12489 (May 28, 
1976), the Commission announced the institution of pro- 
ceedings, including hearings, to determine whether to grant 
or deny the application of the National Securities Clearing 
Corporation (“NSCC’”) for registration as a clearing agency, 
including the proposed merger of SCC, ASECC and NCC, 
which currently perform the clearance of securities transac- 
tions proposed to be cleared by NSCC. Since the registra- 
tions of ASECC, SCC and NCC are still in effect and the 
Commission has not yet made a determination with respect 
to NSCC’s application for registration, the registrations of 
SCC, ASECC and NCC are being included in these pro- 
ceedings. 


? Securities Exchange Act Release No. 11875 (November 
26, 1975). 


3 The determinations are set forth in subparagraphs (A)—(I) 
of paragraph 17A(b)(3) of the Act. Paragraph 17A(b)(3) 
provides: 


A clearing agency shall not be registered unless the 
Commission determines that— 


(A) Such clearing agency is so organized and has the 
capacity to be able to facilitate the prompt and accu- 
rate clearance and settlement of securities transac- 
tions for which it is responsible, to safeguard securi- 
ties and funds in its custody or control or for which it is 
responsible, to comply with the provisions of this title 
and the rules and regulations thereunder, to enforce 
(subject to any rule or order of the Commission 
pursuant to Section 17(d) or 19(g)(2) of this title) 
compliance by its participants with the rules of the 
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clearing agency, and to carry out the purposes of this 
section. 


(B) Subject to the provisions of paragraph (4) of this 
subsection, the rules of the clearing agency provide 
that any (i) registered broker or dealer, (ii) other 
registered clearing agency, (ili) registered investment 
company, (iv) bank, (v) insurance company, or (vi) 
other person or class of persons as the Commission, 
by rule, may from time to time designate as appropri- 
ate to the development of a national system for the 
prompt and accurate clearance and settlement of 
securities transactions may become a participant in 
such clearing agency. 


(C) The rules of the clearing agency assure a fair 
representation of its shareholders (or members) and 
participants in the selection of its directors and admin- 
istration of its affairs. (The Commission may deter- 
mine that the representation of participants is fair if 
they are afforded a reasonable opportunity to acquire 
voting stock of the clearing agency, directly or indi- 
rectly, in reasonable proportion to their use of such 
clearing agency.) 


(D) The rules of the clearing agency provide for the 
equitable allocation of reasonable dues, fees, and 
other charges among its participants. 


(E) The rules of the clearing agency do not impose 
any schedule of prices, or fix rates or other fees, for 
services rendered by its participants. 


(F) The rules of the clearing agency are designed to 
promote the prompt and accurate clearance and set- 
tlement of securities transactions, to assure the safe- 
guarding of securities and funds which are in the 
custody or control of the clearing agency or for which 
it is resoonsible, to foster cooperation and coordina- 
tion with persons engaged in the clearance and 
settlement of securities transactions, to remove im- 
pediments to and perfect the mechanism of a national 
system for the prompt and accurate clearance and 
settlement of securities transactions, and, in general, 
to protect investors and the public interest; and are 
not designed to permit unfair discrimination in the 
admission of participants or among participants in the 
use of the clearing agency, or to regulate by virtue of 
any authority conferred by this title matters not related 
to the purposes of this section or the administration of 
the clearing agency. 


(G) The rules of the clearing agency provide that 
(subject to any rule or order of the Commission 
pursuant to Section 17(d) or 19(g)(2) of this title) its 
participants shall be appropriately disciplined for viola- 
tion of any provision of the rules of the clearing 
agency by expulsion, suspension, limitation of activi- 
ties, functions, and operations, fine, censure, or any 
other fitting sanction. 


(H) The rules of the clearing agency are in accord- 
ance with the provisions of paragraph (5) of this 
subsection, and, in general, provide a fair procedure 
with respect to the disciplining of participants, the 


denial of participation to any person seeking participa- 
tion therein, and the prohibition or limitation by the 
clearing agency of any person with respect to access 
to services offered by the clearing agency. 


(l) The rules of the clearing agency do not impose any 
burden on competition not necessary or appropriate in 
furtherance of the purposes of this title. 
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Admin. Proc. File No. 3-4970 
In the Matter of the Application of 


STIX & CO. INC. 
319 North Fourth Street 
St. Louis, Missouri 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 
Failure to Honor Arbitration Award 


Where member of registered securities association 
failed to honor arbitration award properly rendered 
under association’s Code of Arbitration Procedure, 
and made no motion in court to modify or vacate that 
award, association's finding that member's conduct 
was inconsistent with just and equitable principles of 
trade, affirmed, but since this was the first case 
interpreting code and the association's resolution en- 
forcing it, and since member relied on advice of 
counsel in failing to seek judicial relief promptly, 
member granted a 30-day grace period in which to 
honor the award or move a court to set it aside, with 
30-day suspension from association membership to 
be imposed if neither option exercised. 


Indefinite Suspension of Member 
Where rules of registered securities association per- 
mit suspension of a member for ‘a definite period” for 
violation of association's rules of fair practice, indefi- 
nite suspension is beyond association’s power to 
impose. 
APPEARANCES: 


Richard Marx, of Blumenfeld, Kalishman, Marx, Tureen & 
Paster, P.C., for applicant. 
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Lloyd J. Derrickson, Frank J. Formica and John F. Mylod, 
Jr., for the National Association of Securities Dealers, Inc. 


Review proceedings with respect to a decision dated Febru- 
ary 6, 1976, by the Board of Governors of the National 
Association of Securities Dealers, Inc. Oral argument heard 
on August 3, 1976. 


Stix & Co., Inc., a member of the National Association of 
Securities Dealers, Inc. ("NASD"), has refused to honor a 
monetary award granted to a former officer of the firm by a 
panel of arbitrators. The NASD found that Stix had failed to 
comply with a Board of Governors resolution enforcing the 
NASD's Code of Arbitration Procedure. It censured Stix, 
suspended it from membership until such time as it pays the 
award, and assessed costs. Stix appeals. 


The NASD's arbitration code’ is designed to provide a 
mechanism for the speedy resolution of disputes “arising 
out of or in connection with the securities business of any 
member.” Once an aggrieved party properly files a claim 
thereunder, arbitration becomes mandatory. And to insure 
compliance with the terms of any resulting award, the 
Association's Board of Governors adopted a resolution 
which provides in relevant part as follows: 


“It may be deemed conduct inconsistent with just and 
equitable principles of trade and a violation of Article 
ill, Section 1 of the Rules of Fair Practice for a 
member ... to fail to honor an award of arbitrators 
properly rendered pursuant to the Code of Arbitration 
Procedure where a timely motion has not been made 
to vacate or modify such award pursuant to applicable 
law.""2 


The arbitration proceedings at issue here were initiated by 
one Robert E. Schoor, a former Stix vice president. Schoor 
claimed that the firm owed him some $11,000 which was 
contained in a bonus account set up for his benefit. Stix 
agreed that Schoor was entitled to the monies in the 
account,? but filed counterclaims arising from Schoor's 
alleged liability for certain losses suffered by the firm. 


Evidence on all these matters was submitted to a panel of 
three arbitrators. Their decision “in full and final settlement 
of [this] matter” awarded Schoor $11,495.20 on his claim 
against the firm. But the arbitrators expressly declined to 
reach the issues raised by the firm’s counterclaims. Instead 
the arbitrators stated that they were leaving the parties free 
“to pursue any other rights, actions or proceedings” availa- 
ble to them. Stix made no application to any court with 
respect to the award, nor did it pay the amount awarded. 
That failure was brought to the NASD’s attention by Schoor, 
and these disciplinary proceedings followed. 


IV 


Stix argues that it has no obligation to pay the award to 
Schoor because “the arbitrators have not finally decided the 
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issues between the parties.” Obviously, the arbitrators did 
not dispose of all the issues before them. It does not follow, 
however, that Stix could simply ignore the arbitrators’ deci- 
sion.s The NASD's Code of Arbitration Procedure provides 
its members, their employees and their public customers 
with a very useful mechanism for resolving disputes. The 
NASD is therefore entitled, as it has done, to make this 
procedure effective and workable by requiring members 
either to honor an award once made or else to proceed in a 
timely fashion under applicable law to seek an order voiding 
the award. Stix has done neither. The NASD, therefore, 
could properly take disciplinary action. To permit a party 
dissatisfied with an arbitral award to attack it collaterally for 
legal flaws in a subsequent disciplinary proceeding would 
subvert the salutary objective that the NASD’s resolution 
seeks to promote. 


But Stix claims that the pertinent Missouri statute foreclosed 
it from seeking judicial relief. That statute provides in 
relevant part as follows: 


“Any party complaining of [an arbitration] award may 
move the court designated in the submission to va- 
cate the same upon any of the following grounds: .. .” 


“(4) That the arbitrators exceeded their powers, or 
that they so imperfectly executed them that a mutual, 
final and definite award on the subject matter was not 
made.” 


Stix notes that the arbitrators accepted its figure as to the 
correct amount due Schoor, and did not rule against it on its 
counterclaims. From these premises, it argues that it had no 
standing to question the award in court because it was not 
“aggrieved” by what the arbitrators did . No authority is cited 
in support of this reading of the statute, and we have found 
none. At the very least Stix should have tested its theory of 
standing by trying to get a court to vacate the award.” Since 
it made no effort to do so, but simply refused to pay Schoor, 
we agree with the NASD that Stix’s conduct was inconsist- 
ent with just and equitable principles of trade. 


V 


We turn now to the question of whether the sanctions 
imposed by the NASD are excessive or oppressive. Initially 
we note that the indefinite suspension imposed on Stix by 
the NASD was directly contrary to the Association's rules,® 
and thus beyond its power to impose.? 


This is the first case in which we have dealt with the NASD's 
arbitration code and interpreted the enforcing resolution of 
its Board of Governors. And it is obvious that Stix'’s conduct 
was predicated on counsel's advice. Hence we think that 
fairness requires that Stix have another chance to resolve 
its controversy with Schoor. 


Accordingly, we shall grant Stix a 30-day grace period. If 
during that period Stix pays Schoor the amount awarded 
him by the arbitrators, no sanctions or costs will be as- 
sessed. If during those 30 days Stix does not make pay- 
ment but asks a court to vacate the arbitration award, we 
shall reserve jurisdiction to take the remedial action, if any, 
that the outcome of the judicial proceedings leads us to 
consider appropriate. If Stix seeks to vacate the award, it 
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must notify us and the NASD of all court proceedings, and 
serve us with copies of all papers filed therein as well as 
copies of all orders entered. 


If Stix neither pays nor goes to court during the 30-day 
grace period, we shall affirm the NASD’s assessment of 
costs and censure. We shall also suspend Stix from NASD 
membership for 30 days. Should Stix pay before those 30 
days expire, the suspension will terminate on payment. 


An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





1 NASD Manual { 3701 et seq., pp. 3711-3724. 
2 NASD Manual § 3740, p. 3724. 


3 There was some disagreement over the exact amount 
due. The arbitrators ultimately accepted Stix’s figure of 
$11,495.20. 


4 The arbitrators were chosen by the NASD's Director of 
Arbitration from “a pool ... composed of persons from 
within and without the securities industry.” NASD Manual 
§ 3708 and § 3709, pp. 3716-3717. 


5 Stix notes in passing that the award was not rendered 
within 30 business days after the close of the hearings, as 
required by the NASD’s code (NASD Manual § 3735(a), p. 
3722). But most courts hold such time limitations waived 
where the objecting party makes no protest until after the 
award has been rendered and he learns the result, and 
where no prejudice resulting from the delay has been 
shown. See Annotation, 56 A.L.R. 3d 815 (1974). 


§ Mo. Stat. Ann. tit. 28, § 435.100. 


7We note that the Missouri arbitration statute (Mo. Stat. 
Ann. tit. 28, § 435.240) also provides: 


“Nothing contained in this chapter shall impair or 
diminish or in any way affect the authority of the court 
of equity over the awards of arbitrators, or the parties 
thereto, nor impair or affect any action upon any 
award, or upon any bond or other engagement to 
abide any award.” 


8 Article V, Section 1 of the NASD’s Rules of Fair Practice 
provides that a member or an associated person may be 
suspended “for a definite period.” 


2 See Lerner & Co., 37 S.E.C. 850, 856-857 (1957) 
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Admin. Proc. File No. 3-4970 
In the Matter of the Application of 


STIX & CO. INC. 
319 North Fourth Street 
St. Louis, Missouri 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER MODIFYING ACTION OF REGISTERED SECURI- 
TIES ASSOCIATION 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that the sanctions imposed and the costs as- 
sessed by the NASD against Stix & Co. Inc. be, and they 
hereby are, stayed for 30 days from the date hereof; and it 
is further 


ORDERED that if, during that 30-day period, Stix honors the 
arbitration award rendered against it pursuant to the 
NASD's Code of Arbitration Procedure, an order will be 
entered setting aside those sanctions and costs; and it is 
further 


ORDERED that if, during said 30-day period, Stix instead 
asks a court to vacate that award, the sanctions and costs 
imposed by the NASD shall be further stayed and jurisdic- 
tion shall be reserved by the Commission to enter such 
further order as it deems appropriate in light of the outcome 
of such judicial proceedings; and it is further 


ORDERED that if Stix moves to vacate the arbitration 
award, it shall promptly furnish the NASD and the Commis- 
sion with notice of such proceedings, copies of all papers 
filed therein, and copies of all orders entered and of all 
decisions rendered; and it is further 


ORDERED that if Stix neither pays the award nor asks a 
court to vacate it during said 30-day period, a further order 
will be entered herein affirming the NASD’s imposition of 
censure and assessment of costs, and reducing the indefi- 
nite suspension imposed by the NASD to a 30-day suspen- 
sion from NASD membership, with the proviso that such 
suspension will terminate as soon as the award is paid; and 
it is further 


ORDERED that jurisdiction be, and it hereby is, reserved to 
take such further action and to enter such further order or 
orders as may be appropriate in light of the foregoing. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12761/September 2, 1976 


In the Matter of 


MIDWEST STOCK EXCHANGE 
120 South LaSalle Street 
Chicago, Illinois 60603 


(File No. SR-MSE-76-11) 


ORDER APPROVING RULE CHANGE SUBMITTED BY 
THE MIDWEST STOCK EXCHANGE AMENDING THE 
DELIVERY REQUIREMENTS OF CERTIFICATES 


On June 22, 1976, the Midwest Stock Exchange (“MSE”) 
submitted a proposed rule change pursuant to Rule 19b-4 
under the Securities Exchange Act of 1934 (the “Act’) 
amending Rule 17 of Article VI to allow deliveries of more 
than one certificate of stock of the same issue with identical 
registration to be accompanied by one assignment, pro- 
vided that prior notice of delivery has been received in 
accordance with MSE policies. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, the rule change was published in the Federal 
Register (41 Fed. Reg. 31431, July 28, 1976), and the 
public was invited to submit comments until August 18, 
1976. Notice of the filing and an invitation for comments 
also appeared in Securities Exchange Act Release No. 
12633, July 16, 1976. No letters of comment were received. 


The Commission has reviewed the MSE submission and 
finds that the proposed rule change is consistent with the 
requirements of the Act and the rules and regulations 
thereunder applicable to registered clearing agencies. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change contained 
in File No. SR-MSE-76-11 be, and hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12762/September 2, 1976 


Foreign issuers with more than $1,000,000 in assets and a 
class of equity securities held by 500 or more shareholders, 
of which 300 or more shareholders reside in the United 
States, are subject to the registration, reporting, proxy and 
insider trading provisions of the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq., as amended by Pub. L. No. 
94-29 (June 4, 1975)] (the “Act”).? 


Rule 1293-2(b) (17 CFR 240. 12g3-2(b)) provides an ex- 
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emption from registration under Section 12(g) of the Act for 
a foreign issuer which submits on a current basis material 
specified in the Rule to the Commission. Such required 
material includes that information about which investors 
ought reasonably to be informed with respect to the issuer 
and its subsidiaries and which the issuer (1) has made 
public pursuant to the law of the country of its domicile or in 
which it is incorporated or organized, (2) has filed with a 
stock exchange on which its securities are traded and which 
was made public by such exchange and/or (3) has distrib- 
uted to its security holders. 


When it adopted Rule 1293-2 and other rules relating to 
foreign securities (see Securities Exchange Act Release No. 
8066, April 28, 1967), the Commission indicated that from 
time to time it would issue lists containing those foreign 
issuers which have obtained exemptions from the registra- 
tion provisions of Section 12(g) of the Act by providing the 
information specified in Rule 12g3-2(b). The purpose of the 
present release is to call to the attention of brokers, dealers 
and investors that some form of current information con- 
cerning the foreign issuers included on the attached list is 
available in the public files of the Commission. The attached 
list includes those foreign issuers which, as of July 31, 
1976, are current in furnishing information under Rule 12g3- 
2(b). There is a total of 152 foreign issuers on the list. 


The Commission also wishes to call to the attention of 
brokers, dealers, and investors the fact that current informa- 
tion concerning certain foreign issuers may not be available 
in the United States. The Commission continues to expect 
that brokers and dealers will consider this fact in connection 
with their obligations under the federal securities laws to 
have a reasonable basis for recommending these securities 
to their customers. The Commission will continue to review 
activity in the markets for foreign securities to see whether 
the present rules are achieving their purpose and whether 
further rules or rule revisions are necessary in the public 
interest or for the protection of investors. 


Any questions regarding Rule 12g3-2 or the list included 
herein should be directed to the Office of International 
Corporate Finance, Division of Corporation Finance. 


By the Commission 


George A. Fitzsimmons 
Secretary 


September 2, 1976 





' Foreign issuers may also be subject to such requirements 
of the Act by reason of having securities registered and 
listed on a national securities exchange in the United States 
or subject to the reporting requirements by reason of having 
registered securities under the Securities Act of 1933 [15 
U.S.C. 77a et seq., as amended by Pub. L. No. 94-29 (June 
4, 1975)}. 


Foreign issuers which are current in submitting material 
pursuant to the provisions of Rule 12g3-2(b) as of July 31, 
1976 
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Registrant 
Abitibi Paper Company 
Limited 
Agnico-Eagle Mines 
Limited 
Aktiebolaget Svenska 
Kullagerfabriekn 
Algoma Steel Corp. Ltd. 


Anglo American 
Corporation of South 
Africa Limited 

Anglo American Gold 
Investment Co. Limited 
Anglo-Ecuadorian 
Oilfields Limited 
Anglo United 
Development 
Corporation Ltd. 
B.A.T. Industries 
Limited 

Bank of Montreal 


Bank of Nova Scotia 
Bankeno Mines Ltd. 


Basic Resources 
International S.A. 
Beecham Group 
Limited 

Bell Canada 


Bethlehem Copper 
Corporation 

Bison Petroleum & 
Minerals Ltd. 
Blyvooruitzicht Gold 
Mining Company, Ltd. 
Bovis Corporation 
Limited 

The Bowater 
Corporation 
Bralorne Resources 
Ltd. 

Brascan, Ltd. 


Bridger Petroleum 
Corporation Ltd. 
Brinco Ltd. 


Broken Hill Proprietary 
Company Limited 
Burmah Oil Company 
Limited 

Camflo Mines Limited 


Canadian Imperial Bank 
of Commerce 
Canadian Marconi 
Company 

Celanese Canada Ltd. 


Charter Consolidated 
Limited 


File No. 
82-80 


82-179 
82-139 
82-99 


82-97 


82-146 
82-252 


82-190 


82-33 
82-126 
82-132 
82-162 
82-203 
82-22 
82-2 
82-248 
82-161 
82-69 
82-62 
82-3 
82-143 
82-4 
82-247 
82-102 
82-81 
82-5 
82-193 
82-103 
82-86 
82-171 


82-233 


Country 
Toronto, Ontario, 
Canada 
Toronto, Ontario, 
Canada 
Gothenberg, Sweden 


Sault Ste. Marie, 
Ontario, Canada 
Johannesburg, South 
Africa 


Johannesburg, South 
Africa 
Swindon, England 


Toronto, Ontario, 
Canada 


London, England 


Montreal, Quebec, 
Canada 

Toronto, Ontario, 
Canada 

Toronto, Ontario, 
Canada 
Luxembourg, 
Luxembourg 
Middlesex, England 


Montreal, Quebec, 
Canada 
Vancouver, British 
Columbia, Canada 
Toronto, Ontario, 
Canada 
Johannesburg, South 
Africa 

Toronto, Ontario, 
Canada 

London, England 


Vancouver, British 
Columbia, Canada 
Toronto, Ontario, 
Canada 

Calgary, Alberta, 
Canada 

Montreal, Quebec, 
Canada 

Melbourne, Australia 


Glasgow, Scotland 


Toronto, Ontario, 
Canada 

Toronto, Ontario, 
Canada 

Montreal, Quebec, 
Canada 

Montreal, Quebec, 
Canada 

London, England 


Registrant 
Chromasco Limited 


Cochenour Willians 
Gold Mines Limited 
Cominco Ltd. 


. Coniagas Mines, 


Limited 
Consolidated—Bathurst 
Limited 

Consolidated Gold Field 
Limited 

Cygnus Corporation, 
Ltd. 

Daggafontein Mines 
Limited 

DeBeers Consolidated 
Mines, Limited 
Deelkraal Gold Mining 
Company Limited 

Den Norske 
Amerikalinje A/S 
Denison Mines Limited 


Dickenson Mines 
Limited 

Dominion Bridge 
Company Ltd. 
Dominion Foundries & 
Steel Co. 

Dominion Textile 
Company Limited 
Domtar Limited 


Doornfontein Gold 
Mining Company 
Limited 

Dresdner Bank AG 


Dupont of Canada 
Limited 

Durban Roodepoort 
Deep Ltd. 

East Daggafontein 
Mines Limited 

East Driefontein Gold 
Mining Co., Inc. 

East Malartic Mines 
Limited 

L. M. Ericsson 
Telephone Co. 
Falconbridge Nickel 
Mines Limited 

Fiat SPA 

Fisons Limited 

Ford Motor Company of 
Canada Limited 

Free State Geduid 
Mines Ltd. 

Fuji Photo Film 
Company, Limited 
Geduld Investments 
Limited 

Glaxo Holdings Limited 


File No. 


82-106 
82-63 
82-107 
82-168 
82-172 
82-251 
82-110 
82-43 
82-91 
82-246 
82-111 
82-155 
82-8 
82-93 
82-114 
82-113 
82-18 


82-213 


82-229 
82-19 
82-156 
82-42 
82-124 
82-212 
82-115 
82-30 
82-116 
82-202 
82-20 
82-40 
82-78 
82-234 


82-10 


Country 
Montreal, Quebec, 
Canada 
Toronto, Ontario, 
Canada 
Montreal, Quebec, 
Canada 
Toronto, Ontario, 
Canada 
Montreal, Quebec, 
Canada 
London, England 


Calgary, Alberta, 
Canada 
Johannesburg, South 
Africa 
Johannesburg, South 
Africa 
Johannesburg, South 
Africa 

Oslo, Norway 


Toronto, Ontario, 
Canada 

Toronto, Ontario, 
Canada 

Montreal, Quebec, 
Canada 

Hamilton, Ontario, 
Canada 

Montreal, Quebec, 
Canada 

Montreal, Quebec, 
Canada 
Johannesburg, South 
Africa 


Frankfurt A.M., Federal 
Republic of Germany 
Montreal, Quebec, 
Canada 
Johannesburg, South 
Africa 

Johannesburg, South 
Africa 

Johannesburg, South 
Africa 

Toronto, Ontario, 
Canada 

Stockholm, Sweden 


Toronto, Ontario, 
Canada 

Turin, Italy 

London, England 
Oakville, Ontario, 
Canada 
Johannesburg, South 
Africa 

Tokyo, Japan 


Johannesburg, South 
Africa 
London, England 
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Registrant 
Gold Fields of South 
Africa, Ltd. 
Gold Fields Property 
Company Limited 
Goldex Mines Limited 


Granisle Copper 
Limited 

Great Canadian Oil 
Sands Limited 

Great West Life 
Assurance Company 
Groundstar Resources 
Limited 

Gulf Oil Limited 
(Canada) 

Harmony Gold Mining 
Company Limited 
IAC Limited 


Imasco Limited 
Indusmin Limited 
The Investors Group 


Japan Air Lines Ltd. 
Kloof Gold Mining 
Company Limited 

La Luz Mines Limited 


Lake Shore Mines 
Limited 

Leslie Gold Mines 
Limited 

Libanon Gold Mining 
Company Limited 
Little Long Lac Mines 
Limited 

Lonrho Limited 
Magnum Fund Limited 


Mentor Exploration & 
Development Co., Ltd. 
M.1.M. Holdings Ltd. 
Minerals and 


Resources Corporation 


Limited 


Moore Corporation Ltd. 


Na-Churs International 
Limited 

Nissan Motor Co., Ltd. 
Noranda Mines Ltd. 


Oceanic Iron Ore of 
Canada Ltd. 
Overseas Inns SA 
Patino N.V. 

Peso Silver Mines 


Limited 
Pioneer Electronic 


360/SEC DOCKET 


File No. 


82-204 
82-214 
82-181 
82-26 

82-228 
82-77 

82-249 
82-101 
82-238 
82-120 
82-118 
82-201 
82-13 


82-122 
82-205 


82-237 
82-15 

82-223 
82-215 
82-198 


82-191 
82-125 


82-178 
82-173 
82-206 
82-128 
82-209 


82-207 
82-158 


82-159 
82-166 
82-135 
82-32 


82-243 


Country 
Johannesburg, South 
Africa 
Johannesburg, South 
Africa 
Toronto, Ontario, 
Canada 
Vancouver, British 
Columbia, Canada 
Toronto, Ontario, 
Canada 
Winnipeg, Manitoba, 
Canada 
Toronto, Ontario, 
Canada 
Toronto, Ontario, 
Canada 
Johannesburg, South 
Africa 
Toronto, Ontario, 
Canada 
Montreal, Quebec, 
Canada 
Toronto, Ontario, 
Canada 
Winnipeg, Manitoba, 
Canada 
Tokyo, Japan 
Johannesburg, South 
Africa 
Toronto, Ontario, 
Canada 
Toronto, Ontario, 
Canada 
Johannesburg, South 
Africa 
Johannesburg, South 
Africa 
Toronto, Ontario, 
Canada 
London, England 
Amsterdam, The 
Netherlands 
Toronto, Canada 


Brisbane, Australia 
Penbroke, Bermuda 


Toronto, Ontario, 
Canada 

Toronto, Ontario, 
Canada 

Tokyo, Japan 
Toronio, Ontario, 
Canada 

Toronto, Ontario, 
Canada 
Luxembourg, 
Luxembourg 

The Hague, The 
Netherlands 
Vancouver, British 
Columbia, Canada 
Tokyo, Japan 


Registrant 
Corporation 
Portcomm 
Communications 
Corporation Limited 
Potgietersrust 
Platinums Limited 
Power Corporation of 
Canada Limited 
President Brand Gold 
Mining Company 
Limited 
President Steyn Gold 
Mining Company 
Limited 


Quebec Sturgeon River 


Mines Ltd. 

Rank Organisation 
Limited 

Reed Shaw Osler 
Limited 


Rothmans International 


Limited 
Royal Trust Company 


Sabina Industries 
Limited 

St. Helena Gold Mines 
Limited 

Shell Canada Limited 


Sherritt Gordon Mines, 
Limited 

Siemens 
Aktiengesellschaft 
Simpsons Limited 


South African Land & 
Exploration Co., Ltd. 
Southvaal Holdings 
Limited 


Spartan Capital Corp. 


Ltd. 


Spooner Mines and Oils 


Limited 


Stampede International 


Resources Ltd. 
Steel Co. of Canada 
Limited 


Sudbury Contact Mines 


Ltd. 

TDK Electronics Co., 
Ltd 

Taro-Vit Chemical! 
industries Limited 
Thomson Industries 
Limited 

The Tokyo Electric 
Power Co. Inc. 


Toronto Dominion Bank 


Toyota Motor Co., Ltd. 
U. C. Investments 
Limited 


File No. 


82-250 


82-240 
82-137 


82-39 


82-44 


82-186 
82-17 
82-254 
82-84 
82-196 
82-244 
82-232 
82-94 
82-29 
82-73 
82-53 
82-59 
82-197 
82-160 
82-112 
82-242 
82-141 
82-180 
82-255 
82-210 
82-174 
82-72 
82-142 
82-208 


82-235 


Country 


Toronto, Ontario, 
Canada 


Johannesburg, South 
Africa 

Montreal, Quebec, 
Canada 
Johannesburg, South 
Africa 


Johannesburg, South 
Africa 


Toronto, Ontario, 
Canada 
London, England 


Toronto, Ontario, 
Canada 

Basildon, Essex, 
England 

Montreal, Quebec, 
Canada 

Toronto, Ontario, 
Canada 
Johannesburg, South 
Africa 

Toronto, Ontario, 
Canada 

Toronto, Ontario, 
Canada 

Munich, Federal 
Republic of Germany 
Toronto, Ontario, 
Canada 
Johannesburg, South 
Africa 
Johannesburg, South 
Africa 

Montreal, Quebec, 
Canada 

Toronto, Ontario, 
Canada 

Vancouver, British 
Columbia, Canada 
Toronto, Ontario, 
Canada 

Toronto, Ontario, 
Canada 

Tokyo, Japan 


Haifa, lsrae 


Calgary, Alberta, 
Canada 
Tokyo, Japan 


Toronto, Ontario, 
Canada 
Tokyo, Japan 


Johannesburg, South 
Africa 
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Registrant File No. Country 
Ultra Electronic 82-50 London, England 
Holdings Limited 
Union Gas Limited 82-49 Chatham, Ontario, 


Canada 


Union Platinum Mining 82-241 Johannesburg, South 


Company Limited Africa 

Unisel Gold Mines 82-236 Johannesburg, South 
Limited Africa 

United Keno Hill Mines 82-61 Toronto, Ontario, 
Ltd. Canada 

United Siscoe Mines 82-194 Montreal, Quebec, 
Limited Canada 

Upper Canada 82-134 Toronto, Ontario, 
Resources Ltd. Canada 


Vaal Reefs Exploration 82-56 Johannesburg, South 


and Mining Company Africa 

Limited 

Velcro Industries N.V. 82-145 Curacao, Netherlands 
Antilles 

Venterspost Gold 82-216 Johannesburg, South 

Mining Company Africa 

Limited 

Viakfontein Gold Mining 82-217 Johannesburg, South 

Company Limited Africa 

Voyager Petroleums 82-189 Calgary, Alberta, 

Ltd. Canada 

Waterval (Rustenburg) 82-218 Johannesburg, South 

Platinum Mining Africa 


Company Limited 


Welkom Gold Mining 82-57 Johannesburg, South 


Company Limited Africa 
West Driefontein Gold 82-90 Johannesburg, South 
Mining Co. Ltd. Africa 
Western Deep Levels 82-58 Johannesburg, South 
Limited Africa 
Western Holdings 82-54 Johannesburg, South 


Limited Africa 
Western Mines Limited 82-253 Vancouver, British 
Columbia, Canada 


Willroy Mines Ltd. 82-182 Toronto, Ontario, 
Canada 

Winkelhaak Mines 82-221 Johannesburg, South 

Limited Africa 

F. W. Woolworth and 82-200 _—_London, England 

Co. Limited 

Wright Hargreaves 82-60 Toronto, Ontario, 

Mines Ltd. Canada 

Zambia Copper 82-227 Pembroke, Bermuda 


Investments Limited 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12763/September 2, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-76-41 


The New York Stock Exchange, Inc. submitted on August 
25, 1976 a proposed rule change under Rule 19b-4 to 
require members and member organizations to submit pay- 
ment for one percent charge on commissions on a monthly 
basis when Form 600 reports are required to be filed with 
the Exchange. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 6, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to File 
No. SR-NYSE-76-41. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12764/September 1, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-76-42 


The New York Stock Exchange, Inc. submitted on August 
25, 1976 a proposed rule change under Rule 19b-4 to 
require registered odd-lot dealers to submit payment for 
odd-lot transaction charges on a monthly basis when Form 
600-A reports are required to be filed with the Exchange. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
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abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 6, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to File 
No. SR-NYSE-76-42. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12765/September 2, 1976 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 

New York, New York 10006 

(SR-Amex- 76-16) 


ORDER APPROVING PROPOSED RULE CHANGE 


On June 28, 1976, the American Stock Exchange, Inc. filed 
with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of a proposed rule change to imple- 
ment a revised procedure for the proportional reduction of 
open orders on the occasion of a stock dividend or stock 
distribution and. the application of such procedure to the 
reduction of the price limits of all open orders on the 
specialists book, including open orders to sell and open stop 
orders to buy, without any adjustment in the size of such 
orders. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12591 (July 2, 1976)) and by publication in 
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the Federal Register (41 Fed. Reg. 29499 (July 16, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to registered national 
securities exchange, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed with 
the Commission on June 28, 1976, be, and it hereby is, 
approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12766/September 2, 1976 


GENERAL RULES AND REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


INTERPRETATIVE RELEASES RELATING TO THE SE- 
CURITIES EXCHANGE ACT OF 1934 AND GENERAL 
RULES AND REGULATIONS THEREUNDER 


Uniform Net Capital Rule 


The Securities and Exchange Commission today an- 
nounced the adoption of certain amendments and interpre- 
tations to Rule 15c3-1 [17 CFR 240.15c3-1] (‘section 
240.15c3-1"'), the uniform net capital rule, pertaining to the 
treatment of transactions in options market maker accounts 
for purposes of computing net capital. The amendments, 
which become effective on November 1, 1976, are designed 
primarily to enable net capital computations to reflect more 
directly the risks incurred by brokers and dealers who 
guarantee, endorse or clear transactions in listed options for 
specialists who act as market makers in such options. The 
amendments essentially are those proposed in Securities 
Exchange Act Release No. 12148 (Feb. 26, 1976) [41 FR 
12306 (March 25, 1976)] (“Release No. 12148"), modified 
in light of suggestions and data received in response to the 
Commission's solicitation of public comment upon the pro- 
posals. 


Introduction 


Section 15(c)(3) of the Securities Exchange Act of 1934 
directs the Commission, inter alia, to establish minimum 
financial responsibility requirements for all brokers and 
dealers. On June 26, 1975, tiie Commission adopted' 
amendments to section 240.15c3-1 constituting a uniform 
net capital rule applicable to substantially all brokers and 
dealers, thus implementing this congressional directive. 
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For purposes of determining compliance with the minimum 
net capital requirements of section 240.15c3-1(a), section 
240.15c3-1(c)(2) defines “net capital’ as net worth adjusted 
by the additions to and deductions from net worth enumer- 
ated in this paragraph of the rule. A broker or dealer who 
guarantees, endorses or carries the account of a listed 
options specialist is required by section 240. 15c3-1(c)(2)(x) 
to deduct from his net worth, for each class of listed options 
in which such specialist is a market maker, 130 percent of 
the market value of short options positions in the account. 
However, in the case of a market maker account reflecting 
both long and short positions in options for the same 
underlying security, section 240.15c3-1(c)(2)(x) requires the 
deduction from net worth of the greater of (a) 30 percent of 
the market value of the long positions, or (b) 130 percent of 
the market value of the short positions less 70 percent of 
the market value of the long positions, in either case less 
any equity in the account.? “Equity” is defined in section 
240.15c3-1(c)(13) as the sum of the market value? of all 
long positions and the credit balance (if any) in the account, 
minus the sum of the market value of all short positions and 
the debit balance (if any) in the account. 


In Release No. 12148, the Commission noted that these 
provisions constitute a self-contained test of liquidity which 
theoretically provides a direct incentive to a broker or dealer 
to require the maintenance of an appropriate capital cushion 
in a specialist's market maker account which he clears, 
guarantees or endorses.* The Commission stated, however, 
“that the practical ramifications of situations wherein one 
broker or dealer carries, guarantees and clears on a com- 
bined basis the market maker accounts of numerous op- 
tions specialists tend to dilute the protections afforded by 
Rule 240.15c3-1(c)(2)(x) & (c)(13)."> The practice of ‘“cross- 
netting” equity in some market maker accounts against 
liquidating deficits in other such accounts, the Commission 
pointed out, produces deductions from net worth in respect 
of the combined account not fully reflective of the credit and 
market risks borne by the carrying broker or dealer, and 
could leave individual options specialists free to incur haz- 
ardous liquidating deficits in their market maker accounts.® 
In these circumstances, the Commission found it appropri- 
ate to propose amendments to section 240.15c3-1(c)(2)(x) 
designed to eliminate potential dangers to the public stem- 
ming from these considerations. 


Adoption of Amendments to Section 240.15c3-1(c)(2)(x) 


The amendments to section 240.15c3-1(c)(2)(x) proposed in 
Release No. 12148 proceeded from three essential princi- 
ples. First, proposed section 240.15c3-1(c)(2)(x) would have 
proscribed cross-netting as a permissible mode of computa- 
tion thereunder. Second, given the existence of a prohibition 
against cross-netting, the Commission determined that it 
would be appropriate to provide treatments of bona fide 
hedged and spread positions more precisely reflecting the 
market risks inherent in such positions. Finally, proposed 
section 240.15c3-1(c)(2)(x) would have incorporated the 
principles of day-to-day control and early warning embodied 
in section 240.15c3-1(a)(6), which sets forth an optional 
financial responsibility standard for certain dealers engaging 
in market maker or specialist transactions. Comments and 
impact studies received from interested members of the 
public in response to the Commission's invitation in Release 


4 = No. 121487 generally indicate substantial agreement with 
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these principles, and they have been retained in section 
240.15c3-1(c)(2)(x) as adopted. However, results of the 
impact studies conducted by certain commentators suggest 
that it is appropriate to modify the individual treatments of 


specific positions in options proposed in Release No. 
12148. 


Long and Short Positions 


The proposed amendments to section 240.15c3-1(c)(2)(x) 
involved no change in the capital charges presently applica- 
ble to long or short positions in listed options which, under 
proposed section 240.15c3-1(c)(2)(x), would not be part of a 
bona fide hedged or spread position. However, substantial 
impact data received from interested members of the public 
indicated that the deductions applicable to pure short posi- 
tions may be excessive in relation to the market risks 
inherent in such positions; conversely, the same data sup- 
ported the conclusion that the 30 percent deduction applica- 
ble to pure long positions (where the account also contains 
pure short positions) may not take into account that the 
market value of an option is a leverage function of the value 
of its underlying security. Accordingly, under section 
240.15c3-1(c)(2)(x)(A), as adopted herein, a broker or 
dealer guaranteeing, carrying or endorsing the market 
maker account of a specialist in listed option contracts (a 
“clearing member’) will be required to deduct from his net 
worth 50 percent of the market value of each option contract 
carried long, and 75 percent of the market value of each 
contract carried short, with the proviso that no contract in a 
short position shall be deemed to have a market value of 
less than one hundred dollars. 


Hedged Positions 


Pursuant to proposed section 240.15c3-1(c)(2)(x)(C), a 
bona fide hedged position would consist of a long or short 


‘position in an underlying security (including a security 


currently exchangeable or convertible into the underlying 
security without the payment of money) offset by a call 
option position for the same number of shares of the same 
underlying security. As adopted, this provision clarifies that 
in the case of securities exchangeable or convertible into 
the underlying security, a bona fide hedged position exists 
only if such securities constitute the long position. Section 
240.15c3-1(c)(2)(x)(C), as adopted, recognizes hedges in- 
volving long or short positions in listed put options as bona 
fide hedged positions for purposes of section 240.15c3- 
1(c)(2)(x), provided again that the options position is equiva- 
lent in size to the offsetting securities position. Recognition 
of these put hedges increases to four the number of distinct 
trading strategies eligible for qualification as bona fide 
hedged positions under section 240.15c3-1(c)(2)(x) as 
adopted. These variants are treated seriatim in section 
240.15c3-1(c)(2)(x)(A)(2)-(5), which closely resemble their 
counterparts in Appendix A to section 240.15c3-1.° For 
purposes of applying the deductions required by these 
provisions, section 240.15c3-1(c)(2)(x)(E)(7) requires that 
bona fide hedges shall be constituted by matching long or 
short positions in an underlying security against offsetting 
long or short options positions taken in order of increasing 
exercise values (decreasing exercise values in the case of 
puts); in the case of long (or short) options of equal exercise 
value, the option possessing the longest time to expiration 
should be matched first. Section 240.15c3-1(c)(2)(x)(E) also 
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effectively requires a clearing member to allocate positions 
in each market maker account so as to constitute bona fide 
hedged positions, before attempting to form bona fide 
spread positions. 


Spread Positions 


Proposed section 240.15c3-1(c)(2)(x)(D) defined a bona 
fide spread position as a long and short position in call 
option contracts for equivalent units of the same underlying 
security, where the long option expires no sooner than the 
short option. If the long or short position consisted of 
contracts bearing different expiration dates, long and short 
contracts would be matched, pursuant to proposed section 
240.15c3-1(c)(2)(x)(E), in order of decreasing time to expi- 
ration; in cases of long or short options of equal time to 
expiration, the option possessing the lowest exercise value 
would be matched first. Once the existence and composition 
of a bona fide spread position were determined in accord- 
ance with these proposed criteria, the spread would receive 
. a haircut of 30 percent of the difference between the market 
values of its component long and short positions. 


These proposed provisions concerning spreads evoked 
several constructive discussions by interested members of 
the public. It was suggested that the definitional requirement 
that the long option component of a spread expire no 
sooner than the short option would prove superfluous in 
light of the continuous, rapid turnover characterizing option 
specialists’ market maker accounts, and would impede the 
maintenance of a fair and orderly market in listed options. It 
was also pointed out, with respect to the allocation proce- 
dure set forth in proposed section 240.15c3-1(c)(2)(x)(E), 
that reversal of the contemplated priority of time to expira- 
tion over exercise value would produce an allocation more 
consistent with the procedure mandated by margin mainte- 
nance rules applicable to clearing firms.? These commenta- 
tors suggested further that the deductions from net worth 
applicable to bona fide spreads should “parallel” the deduc- 
tions for pure long and pure short positions, in order to 
discourage market makers from assuming spread positions 
solely to secure the substantially more favorable capital 
treatment thereof contemplated by proposed section 
240.15c3-1(c)(2)(x). The Commission has determined that it 
is appropriate to adopt the provisions of proposed section 
240.15c3-1(c)(2)(x) pertaining to spreads with modifications 
indicated by these considerations. These provisions, as 
adopted, also incorporate recognition of listed put spreads 
meeting definitional criteria parallel to those outlining the 
contours of a bona fide call spread.'° Thus, section 
240.15c3-1(c)(2)(x)(D) defines a bona fide spread as a long 
position and a short position in the same type (/.e., put or 
call) of option contracts for the same number of units of the 
same underlying security. If the long or short position 
consists of option contracts of differing expiration dates or 
exercise values, then, pursuant to section 240.15c3- 
1(c)(2)(x)(E)(2), the long options taken in order of increasing 
exercise values (decreasing exercise values in the case of 
put options) should be matched against the short options 
similarly ordered; in the case of long (or short) options of 
equal exercise value, the option possessing the longest time 
to expiration should be matched first. 


Bona fide spread positions resulting from the operation of 
these provisions wherein the market value of the long 
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position exceeds the market value of the short position are 
treated in section 240.15c3-1(c)(2)(x)(A)(6), which pre- 
scribes a deduction from net worth of 50 percent of the 
greater of (i) such excess long market value, or (ii) $50 per 
long contract. A proviso to this paragraph of the rule 
recognizes that a market maker carrying both a spread 
position with excess long market value and a short position 
in options of the same type for the same underlying security 
generally incurs less market risk than that reflected by 
aggregating the deductions separately applicable to the two 
positions, because of the necessarily counter effect of their 
market behavior. Bona fide spreads wherein the market 
value of the short position equals or exceeds the market 
value of the long position are treated in section 240.15c3- 
1(c)(2)(x)(A)(7), which prescribes a basic deduction of 75 
percent of the greater of (i) the difference between the 
market values of the short and long positions or (ii) $50 per 
contract carried in the long position. This provision, like 
section 15c3-1(c)(2)(x)(A)(6) discussed above, recognizes 
that the market risk created by a spread position with 
excess short market value is reduced by the presence in the 
same market maker account of a pure long position in the 
same type of options for the same underlying security. 
Another proviso to section 240.15c3-1(c)(2)(X)(A)(7) stipu- 
lates that if the options in the short position expire no later 
than the options in the long position, the deduction in 
respect of the spread shall be the greater of (i) 75 percent of 
$50 per contract carried long or (ii) the amount by which the 
difference between the proceeds of the short position and 
the cost of the long position is less than the amount by 
which the exercise value of the long position exceeds the 
exercise value of the short position. 


Definition of Equity 


Proposed section 240.15c3-1(c)(2)(x)(B) set forth a defini- 
tion of “equity” for purposes of proposed section 240.15c3- 
1(c)(2)(x). The Commission has determined that it is appro- 
priate to adopt this provision (as section 240.15c3- 
1(c)(2)(x)(B)(2)) in the form proposed, except for transfer- 
ring to a separate provision (section 240.15c3- 
1(c)(2)(x)(A)(8)) the requirement that positions in a market 
maker account not directly related to specialist activities 
shall receive their normal proprietary haircuts. Section 
240.15c3-1(c)(2)(x)(B) itself, as adopted, consists of the two 
sentences concluding proposed section 240.15c3- 
1(c)(2)(x)(A), which state in essence that the deduction 
computed for each market maker account pursuant to 
section 240.15c3-1(c)(2)(x)(A) shall be reduced by the 
amount of equity in the account or increased to the extent of 
any liquidating deficit therein. 


1000 Percent Test 


A new provision, section 240.15c3-1(c)(2)(x)(B)(7), provides 
that no broker or dealer subject to section 240.15c3- 
1(c)(2)(x)(A) shall permit the aggregate deductions from his 
net worth required by that paragraph in respect of all market 
maker accounts guaranteed, endorsed or carried by such 
broker or dealer to exceed 1000 percent of his net capital, 
as defined by section 240.15c3-1(c)(2), for any period 
exceeding five business days. The Commission has deter- 
mined that this provision, which will ensure that clearing 
members maintain a capital cushion adequate in light of the 
special risks attending their activity, is a necessary and 





"e@ 


'@ 


4@ 


e 


appropriate complement to other provisions of section 
240.15c3-1(c)(2)(x) requiring the maintenance of an ade- 
@::\: Capital cushion at the market maker level. Inasmuch 
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as violation of this provision constitutes a violation of section 
240.15c3-1 involving a net capital deficiency, the notice and 
reporting requirements of Rule 17a-11(a) [17 CFR 240.17a- 
11(a)] apply, and operate at the close of the five business 
day period. In order to provide appropriate early warning of 
violations of section 240.15c3-1(c)(2)(x)(B)(7), this para- 
graph requires a broker and dealer subject thereto to give 
immediate telegraphic notice to the Commission and his 
examining authority if such broker's or dealer's section 
240.15c3-1(c)(2)(x)(A) deductions at any time exceed 1000 
percent of his net capital. 


"@ 


“eg Early Warning and Control Procedures 
Proposed section 240.15c3-1(c)(2)(x)(F) & (G) set forth 
control and early warning procedures incumbent upon bro- 
kers or dealers guaranteeing, endorsing or carrying the 
market maker account of a specialist in listed options, in the 
event the deductions required by proposed section 
240.15c3-1(c)(2)(x)(A) exceeded the equity in such account, 
or if the account liquidated to a deficit. These provisions 
closely resemble their counterparts in section 240.15c3- 
1(a)(6)(iv). 
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The Commission has adopted these provisions in their 
original form.'' Proposed section 240.15c3-1(c)(2)(vi)(H), 
which would invest the Commission with authority to ap- 
prove, in appropriate individual cases, lesser deductions 
from net worth than those specified in proposed section 
240.15c3-1(c)(2)(x), has been adopted without change. 


a 


Be The text of section 240.15c301(c)(2)(x), in the form adopted 
by the Commission, appears later in this release. 


@ Deletion of Section 240.15c3-1(c)(13) and Withdrawal of 
q Proposed Amendments Thereto 


Section 240.15c3-1(c)(13) defines the term “equity” for 
purposes of the present section 240.15c3-1(c)(2)(x). In 
Release No. 12148, the Commission proposed to delete this 
provision, inasmuch as proposed section 240.15c3- 
1(c)(2)(x) contained its own definition of equity in paragraph 
® (B) thereof.'2 The amendments to section 240.15c3- 
1(c)(2)(x) adopted today include, in modified form, proposed 
section 240.15c3-1(c)(2)(x)(B). Accordingly, the Commis- 
sion has determined to adopt its proposal to delete section 
240.15c3-1(c)(13). This action renders obsolete the amend- 
ment to section 240.15c3-1(c)(13) proposed in Securities 
Exchange Act Release No. 11969;'? accordingly, the Com- 
ca) mission has determined to withdraw that proposal.'4 


. 


Adention of Amendments to Section 240.15c3-1(a)(6) 


Seciion 240. 15cS-1(a)(6)'> establishes an optional financial 
responsibility standard available to certain dealers who 

combine specialist activities with certain other floor activi- 

2 ties. Section 240.15c3-1(a)(6) is predicated on the mainte- 
nance of a specified level of equity in the dealer's market 

maker or specialist account carried with another broker or 

dealer, including, in the case of positions in options, the 

same percentage levels required by the present section 

& 240.15c3-1(c)(2)(x).'© In Release No. 12148, the Commis- 


sion proposed amendments to section 240.15c3-1(a)(6) 
corresponding to the amendments to section 240.15c3- 
1(c)(2)(x) proposed in that same release, in order to pre- 
serve the symmetry between the two provisions. The Com- 
mission has determined that it is appropriate to adopt the 
proposed amendments to section 240.15c3-1(a)(6), with 
modifications reflecting the alterations to proposed section 
240.15c3-1(c)(2)(x) discussed above. As adopted, the 
amendments to section 240.15c3-1(a)(6) incorporate by 
reference, rather than repeat substantially verbatim, the 
relevant provisions of section 240.15c3-1(c)(2)(x) as 
amended. 


The text of section 240.15c3-1(a)(6), as amended today, 
appears later in this release. 


Disposition of Proposed interpretations Relating to Pro- 
posed Section 240.15c3-1(c)(2)(x) 


In Release No. 12148, the Commission proposed two 
interpretations designed to clarify certain aspects of pro- 
posed section 240.15c3-1(c)(2)(x). With respect to proposed 
section 240.15c3-1(c)(2)(x)(H), the Commission proposed to 
clarify by interpretation that the broker or dealer guarantee- 
ing, endorsing or carrying an options specialist's market 
maker account for which the Commission has approved 
lesser adjustments to net worth shall deduct from his capital 
the difference between the equity in such account main- 
tained pursuant to such lesser adjustments and the equity 
required therein pursuant to proposed section 240.15c3- 
1(c)(2)(x)(A). This would conform to the treatment of spe- 
Cialist or market maker accounts under section 240.15c3- 
1(a)(6), if lesser equity requirements therefor were approved 
pursuant to the provision presently designated as section 
240.15c3-1(a)(6)(iii)(E).17 The Commission has determined 
that this proposed interpretation is appropriate, and accord- 
ingly adopts the interpretation in the form proposed. 


The second interpretation proposed in Release No. 12148 
stated that pursuant to section 240.15c3-1(c)(1), equity in 
individual options specialists’ market maker accounts would 
be includable in the aggregate indebtedness of the broker or 
dealer guaranteeing, endorsing or carrying such accounts. 
The Commission has determined that the proposed inter- 
pretation of section 240.15c3-1(c)(1) is no longer necessary 
in light of section 240.15c3-1(c)(2)(x)(B)(7), which, through 
a maximum permissible ratio between a clearing member's 
net capital and the deductions from its net worth specified 
by section 240.15c3-1(c)(2)(x)(A) in respect of its market 
maker account clearing activity, limits the volume of such 
activity in which such a firm may engage with a given 
amount of net capital. Additionally, section 240.15c3- 
1(c)(2)(x){B)(7), unlike the proposed interpretation, is appli- 
cable to those clearing members which operate under 
§ 240.15c3-1(f), the alternative net capital requirement. In 
view of these considerations, the Commission has deter- 
mined that it is appropriate to withdraw the interpretation of 
section 240.15c3-1(c)(1) proposed in Release No. 12148.'8 


Statutory Basis and Competitive Considerations 
Pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 15(c)(3) and 23(a) thereof, 15 U.S.C. 


§§ 780(c)(3), 78w(a), the Commission amends section 
240.15c3-1 in Part 240 of Chapter Ii of Title 17 of the Code 
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of Federal Regulations in the manner set forth below, 
effective November 1, 1976. The Commission finds that any 
burden imposed upon competition by the amendments is 
necessary and appropriate in furtherance of the purposes of 
the Act, and particularly to implement the Commission's 
continuing mandate under Section 15(c)(3) thereof, 15 
U.S.C. § 780(c)(3), to provide minimum safeguards with 
respect to the financial responsibility of brokers and dealers. 


Text of Amendments to Section 240.15c3-1 


The text of the amendments to section 240.15c3-1, is as 
follows: 


§ 240.15c3-1 Net capital requirements for brokers and deal- 
ers. 


(ay*** 
Market Makers, Specialist and Certain Other Dealers 


(6)(i) A dealer who meets the conditions of paragraph 
(a)(6)(ii) of this section may elect to operate under this 
paragraph (a)(6) and thereby not apply, except to the 
exient required by this paragraph (a)(6), the provi- 
sions of paragraphs (c)(2)(vi), (f)(3) or Appendix A, 17 
CFR 240.15c3-1a, of this section to market maker and 
specialist transactions and, in lieu thereof, apply 
thereto the provisions of paragraph (a)(6)(iii) of this 
section. 


(ii) This paragraph (a)(6) shall be available to a dealer 
who does not effect transactions with other than 
brokers or dealers, who does not carry customer 
accounts, who does not effect transactions in unlisted 
options, and whose market maker or specialist trans- 
actions are effected through and carried in a market 
maker or specialist account cleared by another broker 
or dealer as provided in paragraph (a)(6)(iv) of this 
section. 


(iii) A dealer who elects to operate pursuant to this 
paragraph (a)(6) shall at all times maintain a liquidat- 
‘ ing equity in respect of securities positions in his 
market maker or specialist account at least equal to: 


(A) An amount equal to 25 percent (5 percent in 
the case of exempted securities) of the market 
value of the long positions and 30 percent of the 
market value of the short positions; provided, 
however, in the case of long or short positions 
in options and long or short positions in securi- 
ties other than options which relate to a bona 
fide hedged position as defined in paragraph 
(c)(2)(x)(C) of this section, such amount shall 
equal the deductions in respect of such posi- 
tions specified by paragraph (c)(2)(x)(A)(7)-@6) 
of this section. 


(B) Such lesser requirement as may be ap- 
proved by the Commission under specified 
terms and conditions upon written application of 
the dealer and the carrying broker or dealer. 

(C) For purposes of this paragraph (a)(6)(iii), 
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equity in such specialist or market maker ac- 
count shall be computed by (7) marking all 
securities positions long or short in the account 
to thier respective current market values, (2) 
adding (deducting in the case of a debit bal- 
ance) the credit balance carried in such special- 
ist or market maker account, and (3) adding 
(deducting in the case of short positions) the 
market value of positions long in such account. 


(iv) The dealer shall obtain from the broker or dealer 
carrying the market maker or specialist account a 
written undertaking which shall be designated “Notice 
Pursuant to Section 240.15c3-1(a)(6) of Intention to 
Carry Specialist or Market Maker Account.” Said 
undertaking shall contain the representations required 
by this paragraph (a)(6) and shall be filed with the 
Commission's Washington, D.C. Office, the regional 
office of the Commission for the region in which the 
broker or dealer has its principal place of business 
and the Designated Examining Authorities of both 
firms prior to effecting any transactions in said ac- 
count. The broker or dealer carrying such account: 


(A) Shall mark the account to the market not 
less than daily and shall issue appropriate calls 
for additional equity which shall be met by noon 
of the following business day; 


(B) Shall notify by telegraph the Commission 
and the Designated Examining Authorities pur- 
suant to 17 CFR 240.17a-11, if the market 
maker or specialist fails to deposit any required 
equity within the time prescribed in paragraph 
(a)(6)(iv)(A) above; said telegraphic notice shall 
be received by the Commission and the Desig- 
nated Examining Authorities not later than the 
close of business on the day said call is not 
met; 


(C) Shall not extend further credit in the account 
if the equity in the account falls below that 
prescribed in paragraph (a)(6)(iii) above, and 


(D) Shall take steps to liquidate promptly exist- 
ing positions in the account in the event of a 
failure to meet a call for equity 


Brokers or Dealers Carrying Accounts of Options 
Specialists 


(x)(A) With respect to any transaction in options listed 
on a registered national securities exchange or a 
facility of a registered national securities association 
for which a broker or dealer acts as a guarantor, 
endorser or carrying broker or dealer for options 
purchased or written by a specialist not otherwise 
subject to the provisions of this section, such broker 
or dealer shall adjust its net worth by deducting, for 
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each class of option contracts in which each such 
specialist is a market maker, an amount equal to 50 
percent of the market value of each option contract in 
a long position and 75 percent of the market value of 
each contract in a short position; provided, however, 
that: 


(1) For the purpose of the above deductions, 
each option contract in a short position shail be 
deemed to have a market value of not less than 
$100. 


(2) In the case of a bona fide hedged position 
as defined in this paragraph (c)(2)(x) involving a 
long position in a security, other than an option, 
and a short position in a call option, the deduc- 
tion shall be 30 percent (or such other percent- 
age required by paragraphs (A)-(K) of para- 
graph (c)(2)(vi) of this section or 15 percent if 
such broker or dealer operates pursuant to 
paragraph (f) of this section) of the market value 
of the long position reduced by any excess of 
the market value of the long position over the 
exercise value of the short option position; pro- 
vided, that no such reduction shall operate to 
increase net capital. 


(3) In the case of a bona fide hedged position 
as defined in this paragraph (c)(2)(x) involving a 
short position in a security, other than an option, 
and a long position in a call option, the deduc- 
tion shall be the lesser of 30 percent of the 
market value of the short position or the amount 
by which the exercise value of the long option 
position exceeds the market value of the short 
position; however, if the exercise value of the 
long option position does not exceed the market 
value of the short position, no deduction shall 
be applied. 


(4) In the case of a bona fide hedged position 
as defined in this paragraph (c)(2)(x) involving a 
short position in a security, other than an option, 
and a short position in a put option, the deduc- 
tion shall be 30 percent (or such other percent- 
age required by paragraphs (A)-(K) of para- 
graph (c)(2)(vi) of this section) of the market 
value of the short security position reduced by 
any excess of the exercise value of the short 
option position over the market value of the 
short security position; provided, that no such 
reduction shall operate to increase net capital. 


(5) In the case of a bona fide hedged position 
as defined in this paragraph (c)(2)(x) involving a 
long position in a security, other than an option, 
and a long position in a put option, the deduc- 
tion shall be the lesser of 30 percent (15 per- 
cent if such broker or dealer operates pursuant 
to paragraph (f) of this section) of the market 
value of such long security position or the 
amount by which the market value of such long 
security position exceeds the exercise value of 
the long option position; however, if the market 
value of the long security position does not 


exceed the exercise value of the long option 
position, no deduction shall be applied. 


(6) In the case of a bona fide spread position as 
defined in this paragraph (c)(2)(x) in which the 
market value of the long position exceeds the 
market value of the short position, the deduction 
shall be 50 percent of the greater of the differ- 
ence between the market values of such long 
and short positions or $50 for each option 
contract included in the long position as part of 
such spread position; provided, that such en- 
dorser, guarantor or carrying broker or dealer 
need not deduct more in respect of any such 
spread position in a particular underlying secu- 
rity and in respect of option contracts for the 
same underlying security which are carried in a 
pure short position in such specialist's market 
maker account than the greater of the deduction 
required by this paragraph (6) in respect of the 
spread position or the deduction required by 
paragraphs (A) and (A)(7) of this paragraph 
(c)(2)(x) in respect of the pure short position. 


(7) In the case of a bona fide spread position as 
defined. in this paragraph (c)(2)(x) in which the 
market value of the short position equals or 
exceeds the market value of the long position, 
the deduction shall be 75 percent of the greater 
of the difference between the market values of 
such short and long positions or $50 for each 
option contract included in the long position as 
part of such spread position; provided, that if the 
option contracts in the short position expire no 
later than the option contracts in the long posi- 
tion, such deduction shall be the greater of 75 
percent of $50 per long contract, or the amount 
by which the difference between the proceeds 
of the short position and the cost of the long 
position is less than the amount by which the 
exercise value of the long position exceeds the 
exercise value of the short position; and pro- 
vided further, that such endorser, guarantor or 
carrying broker or dealer need not deduct more 
in respect of any such spread position in a 
particular underlying security and in respect of 
option contracts for the same underlying secu- 
rity which are carried in a pure long position in 
such specialist's market maker account than the 
greater of the deduction required by this para- 
graph (7) in respect of the spread position or the 
deduction required by paragraph (A) of this 
paragraph (c)(2)(x) in respect of the pure long 
position. 


(8) In the case of positions in securities which 
are not part of a bona fide hedged or spread 
position as defined in this paragraph (c)(2)(x) 
and, in the case of options, which are not listed 
on the national securities exchange of which 
such specialist is a member, the deduction shall 
be that set forth in paragraph (c)(2)(vi) of this 
section, or, if such securities are options, the 
deduction shall be that set forth in Appendix A 
(17 CFR 240.15c3-1a) to this section. 
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(B) The deduction computed for each specialist's 
positions pursuant to paragraph (A) of this paragraph 
(c)(2)(x) shall be reduced by any liquidating equity, as 
defined in this paragraph (c)(2)(x), that exists in such 
specialist's market maker account with the broker or 
dealer, and shall be increased to the extent of any 
liquidating deficit in such account. Provided, that in no 
event shall this provision result in increasing the net 
capital of any such guarantor, endorser, or carrying 
broker or dealer. 


(1) No such guarantor, endorser or carrying 
broker or dealer shall permit the deductions 
required by paragraph (A) of this paragraph 
(c)(2)(x) in respect of all transactions in special- 
ists’ market maker accounts guaranteed, en- 
dorsed or carried by such broker or dealer to 
exceed 1000 percent of such broker's or 
dealer's net capital as defined in paragraph 
(c)(2) of this section for any period exceeding 
five business days. Provided, that if at any time 
such deductions exceed 1000 percent of such 
broker's or dealer's net capital, then the broker 
or dealer shall immediately transmit telegraphic 
notice of such event to the principal office of the 
Commission in Washington, D.C., the regional 
office of the Commission for the region in which 
the broker or dealer maintains its principal place 
of business, and such broker's or dealer's Des- 
ignated Examining Authority. 


(2) For purposes of this paragraph (c)(2)(x), 
equity in each such specialist's market maker 
account shall be computed by (/) marking all 
securities positions long or short in the account 
to their respective current market values, (ji) 
adding (deducting in the case of a debit bal- 
ance) the credit balance carried in such special- 
ist’s market maker account, and (iii) adding 
(deducting in the case of short positions) the 
market value of positions long in such account. 


(C) For purposes of this paragraph (c)(2)(x), a bona 
fide hedged position shall mean either (7) a long 
position in a security other than an option (an “under- 
lying security”), or in a security which is currently 
exchangeable for or convertible into the underlying 
security if the conversion or exchange does not re- 
quire the payment of money, which is offset by a short 
call option position or a long put option position for the 
same number of units of the same underlying security, 
or (2) a short position in an underlying security which 
is offset by a long call position or a short put position 
for the same number of units of the same underlying 
security. 


(D) For purposes of this paragraph (c)(2)(x), a bona 
fide spread position shall mean long and short posi- 
tions in the same type (that is, put or call) of option 
contracts for the same number of units of the same 
underlying security. 


(E) For purposes of applying the deductions required 
by paragraph (A) of this paragraph (c)(2)(x) in respect 
of positions in each such specialist's market maker 
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account, long and short positions in each such ac- 
count shall be allocated in the following sequence: 


(1) Bona fide hedged positions as defined in 
paragraph (C) of this paragraph (c)(2)(x) shall 
be constituted by matching long or short posi- 
tions in securities, other than options, against 
Offsetting long or short options positions taken 
in order of increasing exercise values (decreas- 
ing exercise values in the case of put options); 
provided, that in the case of long (or short) 
options of equal exercise value, the option pos- 
sessing the greatest time to expiration shall be 
matched first. 

(2) Thereafter, bona fide spread positions as 
defined in paragraph (D) of this paragraph 
(c)(2)(x) shall be constituted by matching long 
options taken in order of increasing exercise 
values (decreasing exercise values in the case 
of puts) against offsetting short options taken in 
order of increasing exercise values (decreasing 
exercise values in the case of puts); provided, 
that in the case of long (or short) options of 
equal exercise value, the option possessing the 
greatest time to expiration shall be matched 
first. 


(3) Thereafter, long or short positions not allo- 
cated pursuant to paragraphs (7) or (2) above 
shall be treated in the manner prescribed by 
paragraphs (A), (A)(7) or (A)(@) of this para- 
graph (c)(2)(x). 


(F) If at any time the deductions required in respect of 
any such specialist's market maker account pursuant 
to paragraph (A) of this paragraph (c)(2)(x) exceed 
the equity in the account computed pursuant to para- 
graph (B)(2) of this paragraph (c)(2)(x), then the 
broker or dealer guaranteeing, endorsing, or carrying 
options transactions in such account: 


(7) Shall not extend further credit in the account, 
and 


(2) Shall issue a call for additional equity which 
shall be met by noon of the following business 
day, and 


(3) Shall notify by telegraph the principal office 
of the Commission in Washington, D.C., the 
regional office of the Commission for the region 
in which the broker or dealer maintains its 
principal place of business, and the Designated 
Examining Authorities of the specialist and the 
broker or dealer if the specialist fails to deposit 
any required equity within the time prescribed in 
(2) above; said telegraphic notice shall be re- 
ceived by the Commission's Washington, D.C. 
office, the Commission's regional office, and the 
Designated Examining Authorities not later than 
the close of business on the day said call is not 
met. 


(G) If at any time a liquidating deficit exists in any 5 ) 
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such specialist's market maker account, then the 
broker or dealer guaranteeing, endorsing or carrying 
options transactions in such account shall take steps 
to liquidate promptly existing positions in the account. 


(H) Upon written application to the Commission by the 
specialist and the broker or dealer guaranteeing, 
endorsing, or carrying options transactions in such 
specialist's market maker account, the Commission 
may approve upon specified terms and conditions 
lesser adjustments to net worth than those specified 
by paragraph (A) of this paragraph (c)(2)(x). 


In section 240.15c3-1, paragraph (c)(13) is deleted. 
By the Commission. 


George A. Fitzsimmons 
Secretary 


September 2, 1976 





' Securities Exchange Act Release No. 11497 (June 26, 
1975), 40 FR 29795 (July 16, 1975). 


2 See also Options Clearing Corp. R. 307. 


3 Proposed amendments to § 240.15c3-1(c)(13) would clar- 
ify that for purposes of the computation of equity, “market 
value,” is adjusted as required by paragraphs (c)(2)(vi) or 
(c)(2)(x) of § 240.15c3-1, or Appendix A thereto. See Secu- 
rities Exchange Act Release No. 11969 (Jan. 2, 1976), 41 
FR 5299 (Feb. 5, 1976). See also text accompanying note 
13 infra. 


4 Securities Exchange Act Release No. 12148, at 2 (Feb. 
26, 1976), 41 FR 12306 (March 25, 1976) [hereinafter cited 
as Release No. 12148]. 


5 /d. (footnotes omitted). 
S/d. at 2-3. 
7Id. at 11. 


8 Appendix A may be found at 17 CFR § 240.15c3-1a 
(1976). See id. § 240.15c3-1a(c)(3), (4), (9), (10) (respec- 
tively, long stock—short call, short stock—short put, long 
stock—long put, and short stock—long call). 


9 See Options Clearing Corp. R. 601(a). 


10 See also 17 CFR § 240.15c3-1a(c)(12) (1976) (proprie- 
tary haircuts for listed put spreads). 


11 In the course of their comments upon proposed 
§ 240.15c3-1(c)(2)(x), certain interested members of the 
public suggested that calls for margin, marks to the market 
or other required deposits outstanding not more than one 
business day be applied to market maker accounts for 


& purposes of proposed § 240.15c3-1(c)(2)(x)(F). In the Com- 


mission's view, this may not be consistent with the concept 
of requiring immediate remedial action if at any time there is 
insufficient equity present in a market maker account. 
However, should experience with § 240.15c3-1(c)(2)(x) indi- 
cate the desirability of an amendment to § 240.15c3- 
1(c)(2)(x)(F) along these lines, the Commission will recon- 
sider the matter at a later date. 


12 Release No. 12148 at 7. 


'3 Securities Exchange Act Release No. 11969, at 10-11 
(Jan. 2, 1976), 41 FR 5299 (Feb. 5, 1976); see note 3 
supra. 


14 Withdrawal of this proposed amendment is formally an- 
nounced in Securities Exchange Act Release No. 12767 
(Sept. 2, 1976) [41 FR (Sept. 1976). 


15 Section 240.15c3-1(a)(6) was adopted in Securities Ex- 
change Act Release No. 11969 (Jan. 2, 1976), 41 FR 5299 
(Feb. 5, 1976). 


16 See Release No. 12148 at 8. The primary distinction 
between § 240.15c3-1(a)(6) and § 240.15c3-1(c)(2)(x) lies 
in the former provision’s availability to certain dealers who 
already are subject to section 240.15c3-1; § 240.15c3- 
1(c)(2)(x) deals with the market maker accounts of special- 
ists in listed options who are themselves exempted from net 
capital regulation pursuant to § 240.15c3-1(b)(1). 


'7 The amendments to § 240.15c3-1(a)(6) adopted herein 
involve the redesignation of this provision as § 240.15c3- 
1(a)(6)(iii)(B). 


18 Withdrawal of this proposed interpretation is formally 
announced in Securities Exchange Act Release No. 12767 
(Sept. 2, 1976) [41 FR (Sept. 1976)]. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12767/September 2, 1976 


File Nos. S7-609, 616 
UNIFORM NET CAPITAL RULE 


Notice of Withdrawal of Proposed Amendment and Pro- 
posed Interpretation 


In Securities Exchange Act Release No. 11969 (Jan. 2, 
1976) [41 FR 5299 (Feb. 5, 1976)] (“Release No. 11969”), 
the Commission announced certain proposals to amend 
Rule 15c3-1 [17 CFR 240.15c3-1] (“section 240.15c3-1") 
under the Securities Exchange Act of 1934, the Commis- 
sion’s uniform net capital rule applicable to substantially all 
brokers and dealers. One of these proposals would have 
amended section 240.15c3-1(c)(13), the uniform net capital 
rule's definition of the term “equity,” to clarify that for 
purposes of computing equity, all securities positions in the 
accounts of a broker or dealer must be subjected to the 
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securities haircuts prescribed elsewhere in section 
240.15c3-1. However, in Securities Exchange Release No. 
12766 (Sept. 2, 1976 [41 FR (Sept. 1976)], the Commission 
adopted other proposed amendments to section 240.15c3-1 
dealing with the treatment of transactions by market makers 
in listed options, which, inter alia, deleted section 240.15c3- 
1(c)(13). Accordingly, the Commission hereby withdraws the 
proposed amendment to section 240.15c3-1(c)(13) an- 
nounced in Release No. 11969. 


In Securities Exchange Act Release No. 12148 (Feb. 26, 
1976) [41 FR 12306 (March 25, 1976)] (“Release No. 
12148”), the Commission announced certain proposed 
amendments to section 240.15c3-1 and proposed interpre- 
tations thereof, pertaining to the treatment of transactions by 
market makers in listed options. One of the proposals, an 
interpretation of section 240.15c3-1(c)(1), the uniform net 
capital rule’s definition of the term “aggregate indebted- 
ness,” would have stipulated that equity in individual options 
specialists’ market maker accounts is includable in the 
aggregate indebtedness of the broker or dealer guarantee- 
ing, endorsing or carrying such accounts. However, in 
Securities Exchange Act Release No. 12766 (Sept. 2, 1976) 
[41 FR (Sept. , 1976)], wherein the Commission adopted, in 
modified form, the other amendments to section 240.15c3-1 
and interpretations thereof proposed in Release No. 12148, 
the Commission indicated that the proposed interpretation 
of section 240.15c3-1(c)(1) was no longer necessary in light 
of certain of the amendments to section 240.15c3-1 adopted 
therein. Accordingly, the Commission hereby withdraws the 
interpretation to section 240.15c3-1(c)(1) proposed in Re- 
lease No. 12148. 


By the Commission. 


George A. Fitzsimmons 
_ Secretary 


September 2, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12768/September 2, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-18 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on August 24, 1976 a proposed rule 
change under Rule 19b-4 to amend CBOE Rules 5.3 and 
5.4 regarding the approval and withdrawal of approval of 
securities underlying exchange traded options.' 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 7, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
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to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-76-18. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





1 Other amendments to CBOE Rule 5.4 have recently been 
approved by the Commission (See Securities Exchange Act 
Release No. 12719, August 19, 1976). 








PUBLIC UTILITY HOLDING COMPANY ACT 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19661/August 27, 1976 


in the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-5880) 


ORDER AUTHORIZING SALE OF CERTAIN TRANSMIS- 
SION FACILITIES 


Louisiana Power & Light Company (“LP&L’), an electric 
utility subsidiary of Middle South Utilities, Inc., a registered 
holding company, has filed a declaration and an amenca- 
ment thereto with this Commission pursuant to Section 
12(d) of the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 44 promulgated thereunder as applicable 
to the proposed transaction. 


In 1965 Union Carbide Corporation (“Union Carbide”) com- 
pleted construction of, and placed in operation a large petro- 
chemical plant on a site located at Taft in St. Charles 
Parish, Louisiana. In order to provide the 230 KV electric 
service required for this plant, LP&L acquired from Union 
Carbide certain right of way on the plant site for the 
necessary 230 KV electric lines and a portion of land for use 
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as a 230 KV switching station site and access road. LP&L 
then constructed and placed in operation such switching 
station, access road and electric lines. Union Carbide is now 
engaged in an expansion of its petro-chemical plant. In 
connection with this plant expansion, Union Carbide and 
LP&L have agreed that the point of delivery of service and 
switching station will be relocated to a position substantially 
farther to the rear of the plant site. In order to improve the 
reliability of its in-plant electric facilities, Union Carbide 
proposes to purchase LP&L's 230 KV transmission line 
together with almost all of LP&L's existing switching station 
facilities. LP&L and Union Carbide have agreed on a price 
of $327,515 for the switching station facilities and $197,220 
for the transmission line. These prices represent, in both 
cases, the estimated current replacement cost less depre- 
ciation. The original cost of the switching station facilities 
was $322,757 and the current depreciated or net book cost 
thereof is $225,930. The original cost of the transmission 
line was $152,344 and the current depreciated or net book 
cost thereof is $106,641. It is further proposed that the site 
of the switching station facilities and access road be sold 
back to Union Carbide by LP&L for $3,383, which is the 
price for which the site was acquired in 1965 and is also the 
price for which Union Carbide is to sell and convey to LP&L 
in fee the site for the new switching station in connection 
with the new point of delivery together with fee title and/or 
an exclusive servitude to the strip of land which LP&L is to 
use for a new access road. These items of $327,515, 
$197,220, and $3,383 produce an aggregate price of 
$528,118. It is stated that this represents an advantageous 
price for utility assets which, if not sold to Union Carbide, 
could only be removed and salvaged, resulting in the 
realization by LP&L of substantially lesser proceeds. 


It is further stated that the existing 230 KV transmission line 
is to be removed, and in connection with such removal, for 
which LP&L is to be paid $53,009 cash, representing the 
depreciated installed cost of the transmission line being 
removed less salvage and plus the cost of labor to effect the 
removal, LP&L has agreed that it would not remove but 
would abandon to Union Carbide, to be retained by it as its 
own property, the existing foundations for the transmission 
line which is to be removed. The items of existing switching 
station facilities which UCC cannot use and is not purchas- 
ing are relatively insignificant, and will be removed and 
salvaged by the Company. 


The facilities to be sold are installed at Union Carbide's 
plant site and are necessarily usable as operating facilities 
only at that location. Accordingly there is no possibility of a 
sale of the facilities to any other person. 


Since the sale of the facilities cannot be consummated until 
the replacement facilities are completed and are ready to be 
energized, and since construction delays are not uncom- 
mon, LP&L further requests that the sixty day period pro- 
vided by Rule 24(c)(i), within which a transaction must be 
carried out after a declaration relating thereto is permitted to 
become effective, be extended to one hundred twenty days 
with respect to the proposed transaction. 


The fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $4,500, including 
legal fees of $2,500. It is stated that no State commission 
and no Federal commission, other than this Commission, 


has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19635), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended, 
be permitted to become effective. 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act, except that the time 
within which the transaction must be carried out after a 
declaration relating thereto is permitted to become effective 
is hereby extended to one hundred twenty days. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19662/August 27, 1976 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 24009 


(70-5877) 


ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


Appalachian Power Company (‘Appalachian’), an electric 
utility subsidiary company of American Electric Power Com- 
pany, Inc. (“AEP”), a registered holding company, has filed 
an application and amendments thereto with this Commis- 
sion pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50 promulgated 
thereunder regarding the following proposed transaction. 


Appalachian proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the Act, 
up to $70,000,000 principal amount of First Mortgage Bonds 
(the “new bonds”), due 2006. The interest rate (which will 
be a multiple of '/s of 1%) and the price (which will be not 
less than 99% nor more than 102.75% of the principal 
amount of the bonds thereof) will be determined by competi- 
tive bidding. The terms of the bonds preclude Appalachian 
from redeeming any such bonds prior to September 1, 
1981, if such redemption is for the purpose of refunding 
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such bonds with proceeds of funds borrowed at a lower 
effective interest cost. The bonds will be issued under and 
secured by the Mortgage and Deed of Trust, dated as of 
December 1, 1940, to Bankers Trust Company, and a new 
Supplemental Indenture thereto which will be dated as of 
the first day of the month in which the Bonds are to be 
issued. 


The proceeds of the offering will be used to pay at maturity 
$70,000,000 principal amount of 8 5/s% Series Bonds, due 
October 1, 1976. 


The fees and expenses to be incurred by Appalachian in 
connection with the proposed issue and sale of the new 
bonds are estimated at $223,740, including legal fees of 
$41,250. The fees and expenses of counsel for the under- 
writers, to be paid by the successful bidders, are estimated 
at $17,500. The State Corporation Commission of Virginia 
and the Tennessee Public Service Commission have au- 
thorized the proposed transaction. No other state commis- 
sion and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19628), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as amended, 
be granted. 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 


Secretary 


UNITED STATES OF AMERICA before the SECURITIES 
AND EXCHANGE COMMISSION 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19663 / August 31, 1976 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44702 


(70-5886) 
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ORDER AUTHORIZING PROPOSED AGREEMENT WITH 
MUNICIPAL AUTHORITY FOR CONSTRUCTION OF POL- 
LUTION CONTROL EQUIPMENT FINANCED BY SALE OF 
REVENUE BONDS 


Ohio Power Company (“Ohio Power’), an electric utility 
subsidiary company of American Electric Power Company, 
Inc., a registered holding company, has filed an application- 
declaration, and amendments thereto, with this Commission 
pursuant to Sections 9(a), 10 and 12(d) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 44(b)(3) 
promulgated thereunder regarding the following proposed 
transactions. 


Ohio Power states that in order to comply with prescribed 
environmental quality control standards of the State of West 
Virginia it has been and will be necessary to construct 
certain high efficiency electrostatic precipitators (‘Project’) 
for particulate emission control and related facilities at its 
Mitchell Plant. By resolution of March 4, 1975, Marshall 
County, West Virginia (“County”) determined that it would 
authorize and issue one or more series of its pollution 
control revenue bonds (“Revenue Bonds’) to finance the 
cost of engineering, design, acquisition, and construction of 
the Project. 


Ohio Power proposes to enter into an agreement of sale 
(‘Agreement’) with the County whereby the County will 
construct and equip the Project. To finance the project, the 
County is expected to issue its Revenue Bonds in a total 
aggregate principal amount of $70,000,000. It was originally 
anticipated that the County would issue an initial series of its 
Revenue Bonds (‘Series A Bonds”) in an aggregate princi- 
pal amount of $25,000,000 and would issue the balance of 
its Revenue Bonds at a later time. It is now stated that the 
County is expected to issue its Series A Bonds in an initial 
principal amount of $50,000,000 and the balance of its 
Revenue Bonds at a later time. The proceeds from the sale 
of the Series A Bonds will be deposited by the County with a 
Trustee (“Trustee”) under an Indenture to be entered into 
between the County and such Trustee (the “Indenture’’) 
pursuant to which the Series A Bonds are to be issued and 
secured. Such proceeds will be applied to payment of the 
cost of construction of the Project. The Agreement also will 
provide for the sale of the Project to Ohio Power the 
payment by Ohio Power of the purchase price of the Project 
in semi-annual installments over a term of years, and the 
assignment and pledge to the Indenture Trustee of the 
County's interest in, and of the monies receivable by the 
County under the Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Project payable by Ohio Power will 
be in such an amount (together with other monies held by 
the Trustee under the Indenture for that purpose) as will 
enable the County to pay, when due, (i) the interest on the 
Series A Bonds, any additional bonds and any refunding 
bonds, (ii) the principal amount of the Series A Bonds, any 
additional bonds and any refunding bonds payable at the 
time of their respective stated maturities and (iii) amounts, 
including any accrued interest, payable in connection with 
any mandatory redemption of the Series A Bonds, any 
additional bonds or any refunding bonds. The Agreement 
also obligates Ohio Power to pay the fees and charges of 


the Trustee, as well as certain administrative expenses of ) 
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the County. The Agreement further provides that Ohio 
Power may prepay the purchase price of the Project (i) by 
paying, under certain conditions, amounts sufficient to re- 
deem all the Revenue Bonds then outstanding and ail other 
amounts payable under the Indenture or (ii) at any time by 
depositing in the Indenture’s Bond Fund or delivering to the 
Trustee amounts sufficient to provide for the release of the 
Indenture. Upon prepayment, Ohio Power may terminate 
the Agreement. 


Ohio Power proposes to convey equipment previously con- 
structed (“Existing Facilities’), subject to its First Mortgage 
Lien, to the County. Ohio Power will receive out of the 
proceeds of the Bonds, an amount equal to Ohio Power's 
original cost of the existing facilities. The existing facilities 
will thereupon become a part of the project. Proceeds 
received by Ohio Power in reimbursement of the cost of 
construction of the Project, as defined in the Agreement, are 
to be applied to the payment of unsecured short-term debt 
of Ohio Power. As of June 30, 1976, Ohio Power's short- 
term debt amounted to $52,000,000 and at the time of the 
sale of the project, such short-term debt will not exceed 
$65,000,000. 


Ohio Power understands that the County and Blyth East- 
man Dillon & Co., Inc. and Wheat, First Securities, Inc., as 
representatives of the several underwriters plan to enter into 
a Bond Purchase Agreement on or about August 31, 1976 
which will provide for the issuance of the Series A Bonds. 
The Series A Bonds will bear interest at the rate of 8.25% 
per annum and will be sold to the underwriters at an 
aggregate discount of 2.50% of their principal amount. 
While Ohio Power will not be a party to the underwriting 
arrangements for the Series A Bonds, the Agreement pro- 
vides that the terms of the Revenue Bonds and their sale by 
the County shall be satisfactory to Ohio Power. 


Ohio Power has been advised that the annual interest rates 
on obligations, interest on which is tax exempt, historically 
have been and can be expected at the time of issue of the 
Revenue Bonds to be 11'/2% to 2'/2% lower than the rates 
on obligations of like tenor and comparable quality, interest 
on which is fully subject to federal income tax. 


The Series A Bonds will be dated on or about the first day of 
the month in which they are issued, will bear interest 
semiannually and will mature September 1, 2006. The 
Series A Bonds will not be redeemable at the option of the 
County within 10 years from their issue date except under 
certain circumstances. Series A Bonds will be subject to 
mandatory redemption under the circumstances and terms 
specified in the Indenture. 


The Public Utility Commission of Ohio has authorized the 
proposed transaction and no other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transaction. Fees and expenses 
to be incurred in connection with the proposed transaction 
(excluding fees and expenses incident to the sale of the 
Revenue Bonds by the County payable out of the proceeds 
of such sale) are estimated at $52,000, including legal fees 
of $40,000. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 


gated under the Act (HCAR No. 19638), and no hearing has 
been requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 
of investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the application provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act 
and subject further to the reservation of jurisdiction ordered 
below. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms of the sale of 
the Project as those terms are affected by the issue and 
sale of additional Revenue Bonds under the Agreement. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


UNITED STATES OF AMERICA before the SECURITIES 
AND EXCHANGE COMMISSION 





PUBLIC UTILITY HOLDUNG COMPANY ACT OF 1935 
Release No. 19664 / August 31, 1976 


In the Matter of 


GULF POWER COMPANY 
P.O. Box 1151 
Pensacola, Florida 32520 


MISSISSIPPI POWER COMPANY 
P.O. Box 4079 
Gulfport, Mississippi 39501 


(70-5894) 


NOTICE OF PROPOSAL BY TWO ASSOCIATED ELEC- 
TRIC UTILITY COMPANIES WHEREBY ONE COMPANY 
WILL ACQUIRE A 50% INTEREST, AS TENANT-IN-COM- 
MON, IN AN ELECTRIC GENERATING FACILITY CUR- 
RENTLY BEING CONSTRUCTED BY THE OTHER 


NOTICE IS HEREBY GIVEN that Gulf Power Company 
(“Gulf”) and Mississippi Power Company (‘Mississippi’), 
both of which are wholly owned electric utility subsidiaries of 
The Southern Company, a registered holding company, 
have filed an application-declaration and an amendment 
thereto with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’), designating Sections 
9, 10, 12 and 13 of the Act and Rules 43, 45(b)(6) and 87 
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promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the appli- 
cation-declaration, which is summarized below, for a com- 
plete statement of the proposed transaction. 


Gulf and Mississippi propose a number of transactions 
which will result in each company owning, as tenants-in- 
common, a 50% undivided interest in Units 1 and 2 
(500,000 kilowatts each) of a steam electric generating plant 
in Jackson County, Mississippi (‘Plant’) currently being 
constructed by Mississippi. The transactions will take place 
in various steps, the final step to be consummated at the 
time Unit 2 is placed in commercial operation, currently 
scheduled for 1980. Unit 1 is scheduled to be placed in 
operation in 1977. The companies have set forth the under- 
standing as to the proposed transactions in a letter dated 
July 18, 1976 (‘Letter’). 


Mississippi has acquired the plant site, and construction of 
Unit 1 has been substantially completed, as have facilities 
which will be common to both units (“Common Facilities’). 
Cooling water for Units 1 and 2 will be supplied from a 
reservoir and canal facilities being built and to be operated 
by Jackson County, with Mississippi being obligated to pay 
to Jackson County for water service (in addition to operating 
expenses and funds for an operating margin) amounts 
necessary to amortize the principal and interest on pollution 
control revenue bonds, the proceeds of which were used for 
construction of such facilities (HCAR No. 18121, October 
12, 1973). Mississippi has spent substantial funds for acqui- 
sition of the site and construction of the Plant. 


Until such time as Unit 2 becomes commercially operable 
the following is proposed: 


(a) Mississippi will build and finance Unit 1 and will operate 
it solely for its own account. Mississippi will also retain title 
to the land on which Unit 1 is situated. 


(b) As soon as possible after necessary regulatory approval 
(the “Initial Closing”), (i) Gulf will pay Mississippi for all book 
costs, including the allowance for funds used during con- 
struction (“AFUDC’”), which Mississippi has incurred with 
respect to Unit 2 to the date of such payment (estimated to 
be $26,000,000 at September 30, 1976) and (ii) Mississippi 
will convey to Gulf all Mississippi's right, title and interest in 
Unit 2. 


(c) From and after the date of such payment, Gulf will 
reimburse Mississippi with respect to all costs, excluding 
AFUDC, thereafter incurred for acquisition and construction 
of Unit 2. 


(d) At the Initial Closing, Mississippi will convey to Gulf fee 
simple title to the land on which Unit 2 is to be constructed, 
and an undivided one-half interest in and to the remainder 
of the Plant site (other than the land on which Unit 1 is 
located), for which Gulf will pay Mississippi all its book 
costs, approximating $1,541,000 for the land so conveyed. 


(e) At the Initial Closing, Mississippi shall also convey to 
Gulf a 50% undivided interest in and to the Common 
Facilities, subject, however, to the reservation by Mississippi 
of a vendor's lien, to secure payment by Gulf to Mississippi, 
in installments over the period of construction of Unit 2, of 
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one-half the cost of the Common Facilities. Such vendor's 
lien will be subordinate to the lien of the Indenture between 
Gulf and The Chase Manhattan Bank (National Association) 
dated as of September 1, 1941 (‘‘Gulf’s Mortgage’). 


(f) Because Mississippi will require the use of the Common 
Facilities for the testing and operation of Unit 1 prior to 
Gulf’s use for the testing and operation of Unit 2, Mississippi 
will lease the Common Facilities from Gulf from the Initial 
Closing until required by Gulf for testing of Unit 2. Payments 
under the lease by Mississippi will be equal to the deprecia- 
tion charges on Gulf's investment in depreciable common 
facilities. Mississippi will pay all taxes, insurance and other 
direct costs associated with the operation of Common 
Facilities prior to the testing of Unit 2. 


(g) Gulf will designate Mississippi as its agent to supervise 
and administer construction of Unit 2 and all contracts with 
respect thereto; Gulf will reserve the right to monitor, audit 
and review all construction and associated activity. Gulf has 
has agreed to the existing contracts between Mississippi 
and all other parties with respect to acquisition and con- 
struction of the Plant. All further contracts and agreements 
or modification thereof must be mutually agreed upon in 
advance by Mississippi and Gulf. 


(h) Gulf will establish a construction agency account and 
deposit in such account funds to the extent necessary for 
the payment of all day-to-day construction costs and ex- 
penditures made by Mississippi for Gulf's account. Gulf will 
also pay such costs and expenses as Mississippi will incur 
in providing administration and supervision with respect to 
acquisition and construction of Unit 2. 


(i) Mississippi will furnish to Gulf monthly progress reports 
showing approximate percentage of completion of the Plant. 


(j) On or about the date Unit 2 is placed in commercial 
operation (the “Second Closing”) Mississippi will convey to 
Gulf a 50% undivided interest in Unit 1 (and the underlying 
site) for which Gulf will be obligated to pay 50% of the then 
depreciated original cost; and Gulf will convey to Mississippi 
a 50% undivided interest in Unit 2 (and the underlying site) 
for which Mississippi will be obligated to pay Gulf 50% of the 
original cost. It is the intent of Gulf and Mississippi that upon 
settlement at the Second Closing each shall have borne 
50% of the total net cost of the Plant. It is estimated that the 
total construction expenditures of the Plant will be 
$294,000,000, allocated as follows: 


Unit 1 $136,683,000 
Unit 2 157,317,000 
Site 3,082,000 
Common Facilities 39,552,000 


The estimated cost of Unit 1 does not give effect to 
estimated depreciation from the date of commercial opera- 
tion to the Second Closing, currently estimated at 
$10,870,000. Each conveyance will be free and clear of 
liens and encumbrances other than excepted encum- 


brances as defined in the transferee’s first mortgage inden- 
ture. 


(k) Commencing with the time of second closing Mississippi 


will operate and maintain the Plant for the account of itself = 
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and Gulf. Gulf will pay Mississippi 50% of the costs of such 
operation and maintenance, including labor, supervision, 
taxes, insurance and overhead. Gulf will advance funds to 
Mississippi to the extent necessary for payment of all day- 
to-day operating and maintenance charges, costs and ex- 
penditures. 


(l) Gulf will establish an operating agency account and 
deposit in such account funds to the extent required for 
payment of approved expense items. Gulf will also deposit 
in such agency account funds for payment of 50% of all 
expenditures made, following initial operation of Unit 2, for 
authorized capital additions to the Plant with respect to 
Units 1 and 2. 


(m) At such time as cooling water is necessary for testing 
components of Unit 2 (approximately nine months prior to 
commercial operation) Gulf shall become obligated to Mis- 
sissippi in respect of payments required under the water 
service agreement between Mississippi and the Jackson 
County Port Authority, dated April 5, 1973, which provides 
for the payment of principal and interest on $17,250,000 
principal amount of pollution control revenue bonds, referred 
to above. In this regard Gulf shall (i) reimburse Mississippi 
for 50% of all the aggregate of payments made by Missis- 
sippi in respect of principal of such bonds plus any amounts 
paid by Mississippi for construction costs of the cooling 
water facilities in excess of $17,250,000, an amount equal 
to 50% of any applicable depreciation on Mississippi's 
books; (ii) thereafter pay Mississippi for 50% of all amounts 
payable by Mississippi under the water service agreement; 
and (iii) indemnify Mississippi against 50% of any amounts 
paid by Mississippi as guarantor of such pollution control 
revenue bonds. 


(n) Prior to the initial commercial operation of Unit 2, an 
operating agreement will be executed by Gulf and Missis- 
sippi. 


Consistent with the intent of Gulf and Mississippi that, upon 
final settlement, each such company shall have borne 50% 
of the total net cost of the Plant, including Units 1 and 2 and 
the Common Facilities, it is intended that any investment tax 
credits earned in respect of the construction of the Plant 
shall be divided equally between them. Under Rule 45(b)(6) 
and the Order of the Commission dated April 26, 1963, the 
investment credit earned by the affiliated group of corpora- 
tions consisting of The Southern Company and its subsidi- 
aries are in substance to be allocated among such corpora- 
tions in a manner allowing each such company the full 
investment credit it contributes to the total investment credit 
allowed on the consolidated return. It is stated that strict 
application of this principle could result in Gulf and Missis- 
sippi being treated as earning different amounts of invest- 
ment credit, in respect of the construction of the Plant. As 
described above, Unit 1 will be owned by Mississippi at the 
time it is placed in service and Unit 2 will be owned by Gulf 
at the time it is placed in service. The amount of investment 
credit earned in respect of the construction of one Unit may 
considerably exceed that in respect of the construction of 
the other Unit. This disparity could be caused, for example, 
because (1) the cost of construction of one Unit exceeded 
that of the other or (2) the rate of investment credit 
applicable at the time Unit 2 is placed in service differs from 
that applicable at the time Unit 1 is placed in service. Gulf 


and Mississippi state that, in light of the fact that the net cost 
of construction of the Plant is to be divided equally, the 
investment credit generated through such construction 
should also be divided equally. it is therefore proposed that 
(1) Mississippi will be given credit for the entire investment 
credit generated through the construction of Unit 1 at the 
time such credit is claimed by the affiliated group in its 
consolidated tax return; (2) Gulf and Mississippi will each be 
given credit for one-half of the investment credit generated 
by the construction of the Common Facilities at such time as 
such credit is claimed by the affiliated group on its consoli- 
dated tax return; (3) after Unit 2 has been placed in service 
and the affiliated group has claimed investment credit on its 
consolidated tax return with respect thereto, Gulf and Mis- 
sissippi will each be given credit for one-half of such 
investment credit in respect of Unit 2 and Gulf will retroac- 
tively be given credit for one-half of the investment credit 
claimed (and previously allocated to Mississippi) in respect 
of Unit 1; (4) the contributions of Gulf and Mississippi to the 
consolidated Federal income tax liability of the affiliated 


group will be determined in light of the above allocations of 
investment credit. 


A statement of the fees and expenses to be incurred in 
connection with the proposed transactions will be filed by 
amendment. The sale by Mississippi to Gulf is subject to the 
jurisdiction of the Mississippi Public Service Commission. It 
is stated that no other State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 24, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended or 
as it may be further amended, may be granted and permit- 
ted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, including 


the date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


UNITED STATES OF AMERICA before the SECURITIES 
AND EXCHANGE COMMISSION 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
_ Release No. 19665 / September 1, 1976 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-5642) 


SUPPLEMENTAL ORDER AUTHORIZING EXTENSION 
OF TIME FOR TRANSACTIONS RELATED TO FINANC- 
ING OF POLLUTION CONTROL FACILITIES AND RE- 
LEASING JURISDICTION HERETOFORE RESERVED 


By order in this proceeding dated April 9, 1975 (HCAR No. 
18921), the Commission authorized Arkansas Power & 
Light Company (‘Arkansas’), an electric utility subsidiary 
company of Middle South Utilities, Inc., a registered holding 
company, to enter into an installment sale agreement 
(“Agreement”) with Pope County, Arkansas (“County”), 
which provides for the acquisition, construction, and installa- 
tion of pollution control facilities at Arkansas’ nuclear gener- 
ating station located near Russellville, Pope County, Arkan- 
sas, by the company on behalf of the County and the 
issuance by the County of its Pollution Control Revenue 
Bonds in principal amount estimated not to exceed 
$49,100,000, sufficient to cover the Cost of Construction, as 
defined in the Agreement, of the pollution control facilities. 
In said order of April 9, 1975, jurisdiction was reserved with 
respect to the semi-annual installment payment obligations 
to be undertaken by Arkansas pursuant to the proposed 
Agreement with the County, insofar as they are affected by 
the effective interest rate or rates of said Pollution Control 
Revenue Bonds to be sold by the County. Extensions of 
time to complete the proposed transactions were granted by 
supplemental orders dated June 13, 1975, August 19, 1975, 
December 24, 1975, and June 3, 1976 (HCAR Nos. 19041, 
19133, 19309, and 19553). 


Arkansas has filed an amendment in this proceeding inform- 
ing the Commission that $16,600,000 principal amount of 
Pollution Control Revenue Bonds will be issued by the 
County, that the interest rate is 73/s% per annum, and that 
the price to be paid by a group of underwriters represented 
by The First Boston Corporation and Stephens Inc. to the 
County therefor is 97.55% of the principal amount of the 
bonds, producing an effective cost of money to the County 
for a 30-year maturity of approximately 7.46%. The bonds 
are to be initially offered to the public at 100% of the 
principal amount thereof. Arkansas has also requested that 
the time for completing the proposed transactions be ex- 
tended until September 30, 1976. 


Upon the basis of the facts in the application, as it has been 
amended, is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that the application, as now amended, be 
granted and that the jurisdiction heretofore reserved with 


376/SEC DOCKET 





respect to Arkansas’ semi-annual installment payment obli- 
gations as affected by the interest rate of the County's 8 * 
Pollution Control Revenue Bonds be released: \ 


IT IS ORDERED, pursuant to the applicable provisions 8 \ 
the Act and rules thereunder, that said application, as now 
amended, be, and it hereby is, granted effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. i 


; 


F 


IT IS FURTHER ORDERED that the jurisdiction heretofore 
reserved in this proceeding be, and the same hereby is, 
released. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


UNITED STATES OF AMERICA before the SECURITIES 
AND EXCHANGE COMMISSION 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19666 / September 1, 1976 

in the Matter of 
CENTRAL AND SOUTH WEST CORPORATION 

P.O. Box 1631 

Wilmington, Delaware 19899 

(70-5803) ] 
NOTICE OF PROPOSED ESTABLISHMENT OF EM- 
PLOYEE STOCK OWNERSHIP PLAN AND ISSUANCE 

AND SALE OF COMMON STOCK THERETO; REQUEST 

FOR EXCEPTION FROM COMPETITIVE BIDDING 

NOTICE IS HEREBY GIVEN that Central and South West 
Corporation (“CSW”), a registered holding company, has ‘ 
filed an application-declaration and an amendment thereto, ~- 
with this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating sections 6(a), 7 
and Rules 20(a), 50 and 100(a), promulgated thereunder as 
applicable to the following proposed transaction. All inter- - 
ested persons are referred to the amended declaration, 
which is summarized below, for a complete statement of the f 
proposed transaction. 


CSW proposes to issue and sell up to, but not exceeding, & 
350,000 shares of its authorized and unissued Common 

Stock, par value $3.50 per share (the “Additional Shares’), | 
to an Employee Stock Ownership Plan (“Plan”) which CSW 
intends to establish, effective January 1, 1975, pursuant to 

the Tax Reduction Act of 1975 (P.L. 94-12, 89 Stat. 26). The 

Plan would be established for the benefit of employees of 
CSW and of its direct and indirect subsidiaries, Central 
Power and Light Company, CSR Services, Inc., Public 
Service Company of Oklahoma, Transok Pipe Line Com- 
pany, Southwestern Electric Power Company, West Texas 
Utilities Company and of such other future such subsidiaries 

as may be designated by the Board of Directors of CSW. s 





@ | 
| 


t 














CSW states that the Tax Reduction Act of 1975 incorpo- 
rates a definition of “employer securities’ which, if not 
amended, may make implementation of the Plan, as pres- 
ently contemplated, impractical. Legislation containing the 
necessary amendatory language is now pending before a 
Congressional Conference committee. CSW seeks to imple- 
ment the Plan as soon as possible following the enactment 
of the necessary legislation, which in CSW’s case, would 
mean no later than October 15, 1976. 


CSW states that, as now constituted, the Tax Reduction Act 
of 1975 permits a corporation to elect an additional 1% 
investment tax credit on qualified property additions made 
during the period from January 22, 1975 through December 
31, 1976, provided an amount equivalent to the additional 
tax credit is invested in the corporation's common stock 
through an employee stock ownership plan. CSW has filed 
a preliminary draft of its proposed Plan as an exhibit to its 
application-declaration. Under this proposed Plan, a trust 
would be established to which an appropriate number of 
Additional Shares would be issued and sold by CSW. CSW 
states that its qualifying property additions for 1975 and 
those budgeted for 1976 would result in a cumulative 
additional 1% investment tax credit of $3,750,000. Based on 
this figure and assuming a purchase price of $14 a share as 
determined under the statutorily prescribed formula, the 
trust would thereby acquire, for the two years, approxi- 
mately 268,000 Additional Shares. The trust would also be 
empowered to periodically purchase Additional Shares with 
funds generated by the dividends paid on shares held by it 
CSW states that it anticipates the purchase of about 12,000 
Additional Shares by the trust through this medium. 


CSW's management and Board of Directors believe that the 
establishment of the Plan will be beneficial to CSW in that it 
will provide an additional source of common equity capital at 
an economical cost to CSW, help to reduce the size of 
public offerings of common stock of CSW and accordingly 
lessen to a degree the depressing effect which such offer- 
ings have on the market price of such stock. 


In anticipation of establishing such a Plan, CSW has 
amended its charter, effective April 24, 1976, to increase the 
authorized common stock from 56,500,000 to 58,300,000 
shares and to except from pre-emptive rights the issuance 
of stock (a) exclusively to or for the benefit of employees of 
the Corporation or of any corporation of which the Corpora- 
tion owns, directly or through one or more intermediate 
subsidiaries, at least 50% of the outstanding voting stock 
and (b) through or in connection with a dividend reinvest- 
ment plan. 


CSW also proposes to file quarterly reports, pursuant to 
Rule 24, for the purpose of reporting the periodic acquisi- 
tions of Additional Shares by the Trust. 


CSW requests exception from the competitive bidding re- 
quirements of Rule 50 pursuant to clause (a)(5) thereof. 


The fees, commissions and expenses to be paid or incurred 
by CSW in connection with the establishment of the Plan 
are estimated to be $55,000 including Trustee fees of 
$30,000. It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over any aspect 
of the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 24, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, and reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicant-declarant at the above-stated address and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended or 
as it may be further amended, may be granted and permit- 
ted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


UNITED STATES OF AMERICA before the SECURITIES 
AND EXCHANGE COMMISSION 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19667 / September 1, 1976 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-5878) 


ORDER APPROVING PROPOSAL BY ELECTRIC UTILITY 
SUBSIDIARY TO GUARANTEE BANK BORROWINGS BY 
COAL MINE OPERATOR 


Georgia Power Company (‘Georgia’), an electric utility 
subsidiary of The Southern Company, a registered holding 
company, has filed an application-declaration and amend- 
ments thereto with this Commission pursuant to Sections 
6(a), 7, 9 and 10 of the Public Utility Holding Company Act 
of 1935 (‘Act’) regarding the following proposed transac 
tion. 






Georgia has entered into a Coal-Supply-Dedication of Re- 
serves Agreement, dated May 21, 1976 (‘‘Agre 
Harlan County Land Company, Inc. Harlan, a recently 
organized Virginia corporation, was formed only to mine and 
sell coal to Georgia. Though it has had no prior experience 
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in the coal mining business, Harlan is affiliated with otner 
coal companies and will be managed by individuals who 
have had extensive managerial experience in the coal 
mining industry. It is expected that substantially all of the 
assets of Harlan will consist of the coal lands, hereafter 
described, and equipment located thereon which will be 
used to mine the dedicated coal reserves 


Under the Agreement, Harlan has dedicated and reserved 
for Georgia all the coal in certain lands located in Harlan 
County, Kentucky and Lee County, Virginia, which Harlan 
has contracted to purchase from Peabody Coal Company. It 
is currently estimated that approximately 90,000,000 tons of 
coal are so dedicated and reserved to Georgia, 60,000,000 
tons. of which is coal is which will meet the “new source” 
standards promulgated by the Environmental Protection 
Agency (“EPA Coal’) and 30,000,000 tons of which is coal 
which does not meet such standards but is usable by 
Georgia in certain of its plants (“Non-EPA Coal’). 


The Agreement provides that Harlan is to mine and sell, and 
Georgia is to purchase, specified minimum annual quan- 
tities of the coal over the term of the Agreement The 
quantities so specified are subject to adjustment by mutual 
agreement. The term of the Agreement is thirty-five years or 
until all minable and merchantable coal in the dedicated 
reserves is mined, whichever occurs first. The term may be 
extended by Georgia for an additional term of up to fifty 
years in ten-year increments, so long as all the minable 
and merchantable coal in the dedicated reserves has not 
been mined. The Agreement further provides that Georgia is 
to pay Harlan its “costs” plus fees of $1.25 per ton of EPA 
Coal and $1.00 per ton of Non-EPA Coal, which fees are to 
be adjusted annually based upon changes in the Wholesale 
Price Index of Industrial Commodities, published by the 
United States Department of Labor, Bureau of Labor Statis- 
tics. Included in Harlan’s costs, as defined in the Agree- 
ment, are interest on its borrowings to purchase the coal 
lands, interest and amortization of principal on its borrow- 
ings to finance the mining operations, and production pre- 
mium payments of $1.89 per ton of coal mined and deliv- 
ered to Georgia which amount shall be reduced to $.65 per 
ton after Harlan’s capital investment in the lands comprising 
the ‘dedicated reserves has been completely amortized 
Thereafter such production premium payments shall be 
adjusted in a manner similar to the adjustment of the fees 
as above described 


The Agreement also provides that upon its termination, 
other than for willful breach by Harlan, Georgia will pur- 
chase the coal lands from Harlan for Harlan’s then remain- 
ing unamortized investment in the coal lands and mining 
operations thereon, as well as for the cost of moving out of 
the coal mining area. Georgia also has an irrevocable option 
to purchase the coal lands and mining equipment thereon 
from Harlan at any time for a price equal to 7.5 times the 
then current annual after tax earnings of Harlan from its coal 
mining operations on dedicated reserves, or 


$20,000,000, whichever is greater 


the 


Harlan will enter into a loan agreement with First National 
Bank of Louisville and Irving Trust Company (“Loan Agree- 
ment’) for borrowings of up to $12,000,000, which will be 
applied towards the purchase price of the coal lands and 
towards the preliminary development costs. It is expected 
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that the borrowings will be for a term of at least eight years, 
will bear interest at a rate of not more than 2'/2% over the 
prime rate charged from time to time by Irving Trust 
Company, and will be secured by a mortgage to the banks 
of the coal lands, the granting to the banks of a security 
interest in the Agreement, and the assignment to the banks 
of all coal leases to which the coal lands are now subject. 
Georgia proposes to. guarantee Harlan’s obligations to the 
banks on such borrowings by Harland which have been 
consented to in writing by Georgia. Any proposed guarantee 
of future borrowings would be the subject of a post-effective 
amendment to this application-declaration. 


The Georgia Public Service Commission has approved the 
proposals and no other State or Federal commission, other 
than this Commission, has jurisdiction thereover. The record 
is incomplete with respect to the fees, commissions and 
expenses paid or incurred in connection with the proposals 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19622), one request for a 
hearing on the application-declaration was received by the 
Commission; this request for a hearing was subsequently 
withdrawn and no hearing has been ordered by the Com- 
mission. Upon the basis of ihe facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that said application-declaration, as amended, be 
granted and permitted to become effective. 


IT {S$ ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declar 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act 





IT iS FURTHER ORDERED that jurisdiction be, and hereby 
is, reserved as to the fees and expenses to be incurred in 
connection with the proposed transaction. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19668 / September 1, 1976 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 16103 


(70-5884) 
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ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING AND 
THE !SSUE OF FIRST MORTGAGE BONDS FOR SINK- 
ING FUND PURPOSES 


Pennsylvania Power Company (“Pennsylvania”), an electric 
utility subsidiary company of Ohio Edison Company (‘Ohio 
Edison”), a registered holding company and an electric 
utility company, has filed an application and amendments 
thereto with this Commission pursuant to the Section 6(b) of 
the Public Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50 promulgated thereunder regarding the following 
proposed transactions. 


Pennsylvania proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the Act, 
up to $15,000,000 principal amount of First Mortgage Bonds 
(the “new bonds”), to mature in not less than 5 years and 
not more than 30 years. The interest rate (which will be a 
multiple of '/s of 1%) and the price (which will be not less 
than 100%, unless Pennsylvania shall authorize a lower 
percentage not less than 99%, and shall not exceed 
102.75% of the principal amount of the bonds thereof) will 
be determined by competitive bidding. The new bonds will 
be issued under the Indenture, dated as of November 1, 
1945, between Pennsylvania and The First National Bank of 
the City of New York (now Citibank, N.A.), Trustee, as 
heretofore amended and supplemented, and as to be fur- 
ther amended and supplemented by a Supplemental Inden- 
ture to be dated as of the first day of the calendar month in 
which the new bonds are to be issued. The terms of the 
issue preclude Ohio Edison, with certain exceptions, from 
redeeming any new bonds prior to July 1, 1981, if such 
redemption is for the purpose of refunding such bonds with 
proceeds of funds borrowed at a lower effective interest 
cost. Ohio Edison shall notify prospective bidders no later 
than 72 hours prior to the time designated for the submis- 
sion of bids of (1) the number of series of new boncs to be 
created and (2) the maturity date of the bonds. 


Pennsyivania now also proposes to issue $1,321,000 princi- 
pal amount of First Mortgage Bonds, 31/4% Series due 1982 
(“Sinking Fund Bonds”). The bonds will be issued under the 
Indenture of Pennsylvania and The First Nationa! Bank of 
the City of New York, Trustee, as amended and supple- 
mented. The bonds are to be of the series provided for by 
the Third Supplemental Indenture dated as of February 1 
1952, and will be identical with those previously authorized 


Proceeds of the sale of the new bonds will be applied to the 
repayment of part of unsecured short-term indebtedness of 
Pennsylvania or to construction expenditures. It is stated 
that Pennsylvania anticipates that it will have short-term 
debt outstanding of approximately $18,500,000 at the time 
of the sale of the new bonds. It is estimated that construc- 
tion expenditures will amount to $68,364,000 in 1976. 


The fees and expenses to be incurred in connection with the 
proposed issue and sale of the new bonds are estimated ai 
$120,000, including legal fees of $20,500. The fees and 
expenses of counsel for the underwriters, to be paid by the 
successful bidders, are estimated at $12,500. The fees, 
commissions, and expenses to be incurred in connection 
with the Sinking Fund Bonds are estimated at $2,250, 
including legal fees of $750 and Trustee fees of $1,400. The 


Pennsylvania Public Utility Commission has authorized the 
proposed transactions. No other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19637) and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as amended, 
be granted: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19669 / September 2, 1976 


in the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
20 Monichanin Road 
Wilmington, Delaware 19807 


(70-5899) 


NOTICE OF AUTHORIZATION OF STOCK ISSUANCE 
FOR EMPLOYEE STOCK OWNERSHIP PLAN 


NOTICE IS HEREBY GIVEN that the Columbia Gas Sys- 
tem, Inc. (“Columbia”), a registered holding company, and 
hereinafter collectively referred to as the 
System (“System”), have filed a declaration with this Com- 
mission pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 50(a)(5) 
promulgated, thereunder, as applicable to the following 
proposed transactions. All interested persons are referred to 
the declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


its subsidiaries, 


Columbia proposes to participate in an employee stock 
ownership plan pursuant to Section 301 of the Tax Reduc- 
tion Act of 1975 (“TRESOP”). Under TRA of 1975 an 
additional one percent tax credit is made available to an 
electing corporation if an amount equal thereto is trans- 
ferred to an employee stock ownership plan in the form of 
common stock or cash which then must be used to pur- 
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NOTICE IS HEREBY GIVEN that an application, pursuant 
to Section 6(c) of the Investment Company Act of 1940 (the 
“Act”), was filed on August 5, 1976, and an amendment 
thereto on August 12, 1976, by the following persons: The 
Chase Fund of Boston (the “Chase Fund”) and Sharehold- 
ers’ Trust of Boston (“Shareholders’ Trust’) (collectively 
referred to as the “Funds”), open-end, diversified, manage- 
ment investment companies registered under the Act; Phoe- 
nix Investment Counsel of Boston, Inc. (“PIC”), investment 
adviser to the Funds; Phoenix Equity Planning Corporation 
(“PEPCO"), principal underwriter for the Funds; and Chase 
Investment Services of Boston, Inc. (“CIS’’), an investment 
adviser registered under the Investment Advisers Act of 
1940 and a subsidiary of PIC and PEPCO (the Funds, PIC, 
PEPCO, and CIS are collectively referred to herein as 
“Applicants’). The application requests an order of the 
Commission exempting Applicants from Section 22(d) of the 
Act to the extent specified therein. All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


CIS has been engaged, for a number of years, in the 
business of advising investors with personal accounts which 
initially have minimum assets of $25,000 (‘‘mini-accounts’’). 
CIS, for economic reasons, has decided to terminate its 
mini-account business. This decision is concurred in by 
CIS's parent corporations - PIC, PEPCO and Phoenix 
Mutual Life Insurance Company. 


In order to provide an alternate investment medium for 
CIS’s approximately 150 mini-account clients prior to CIS’s 
termination of its mini-account business, Applicants wish to 
offer shares of the Fund to such clients for 90 days at net 
asset value per share without any sales charge. During this 
ninety day period CIS mini-account clients will be able to 
purchase shares of the Funds through PEPCO at a price 
equal to net asset value per share without any sales charge 
while the general public will only be able to purchase shares 
of the Funds at a price equal to net asset value per share 
plus a sales charge. In the opinion of CIS, the investment 
objectives of the Funds most nearly approximate the invest- 
ment objectives of the majority of its mini-account clients. 


Section 22(d) of the Act provides, in pertinent part, that no 
registered investment company or principal underwriter shall 
sell any redeemable security to any person except at a 
current public offering price described in the prospectus. 
The Funds currently offer shares to the public at a price 
based upon net asset value plus a sales charge. 


Applicant's proposed offering to each CIS mini-account 
client would be limited in the aggregate amount of shares 
offered of both Funds to the value of each client's mini- 
account at the time the offerings commence. Furthermore, 
mini-account clients purchasing shares of either Fund pur- 
suant to the proposed offer would not be permitted for a 
period of one year following purchase to exchange Fund 
shares for shares of other open-end funds advised by PIC 
or PEPCO on the basis of their respective net asset values. 
All of the terms of the ninety day limited offering of shares of 
the Funds at net asset value per share without any sales 
charge will be disclosed in the Funds’ prospectuses, as well 
as in the prospectuses of other open-end funds distributed 
by PEPCO. 


With respect to the proposed offering to CIS’s mini-account 
clients, Applicants will inform such clients that Fund shares 
are available and that if a client is interested, he should 
request a prospectus. No selling efforts will be directed by 
Applicants to such clients. 


Applicants assert that the requested exemption is necessary 
or appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Section 6(c) of the Act provides, in pertinent part, that the 
Commission, by order upon application, may conditionally or 
unconditionally exempt any class or classes of persons, 
securities, or transactions, from any provision of the Act, if 
and to the extent such exemption is necessary or appropri- 
ate in the public interest and consistent with the protection 
of investors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 21, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the application accompanied by a statement as to the 
nature of his interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D..C. 20549. A copy of such request 
shall be served personally or by mail upon Applicants at the 
address stated above. Proof of such service (by affidavit or 
in the case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein will be 
issued as of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a hearing, 
or advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9420 / August 27, 1976 


In the Matter of 
SEYMOUR FOODS, INC. 
101 North Kansas Avenue 
Topeka, Kansas 66603 


and 
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BEN VOTH 

c/o G F Industries, Inc. 

2001 National Bank of Tulsa Building 
Tulsa, Oklahoma 74103 


(812-3957) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER EXEMPT- 


ING PROPOSED TRANSACTION FROM SECTION 17(a) 


OF THE ACT 


NOTICE IS HEREBY GIVEN that Seymour Foods, Inc., a 
Delaware corporation (“Seymour”), and Ben Voth (‘Voth’) 
(collectively referred to as “Applicants”), filed an application 
on May 18, 1976, and amendments thereto on August 2 and 
20, 1976, for an order of the Commission, pursuant to 
Section 17(b) of the Investment Company Act of 1940 (the 
“Act’), exempting from the provisions of Section 17(a) of the 
Act the proposed sale by Seymour to Voth, and the pro- 
posed purchase by Voth, of Seymour's entire holdings of 
the common stock, $0.10 par value, of G F Industries, Inc., 
a Florida corporation (“GFI’). All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


Applicants state that all of the issued and outstanding 
shares of capital stock of Seymour are owned by Source 
Capital, Inc., a Delaware corporation previously known as 
SMC Investment Corporation (‘Source’). Source is a 
closed-end management investment company registered 
under the Act with its principal place of business at 1888 
Century Park East, Los Angeles, California 90067. 


The application states that, prior to the recapitalization 
described below, Seymour owned 859,635 of the total of 
3,842,773 issued and outstanding shares of the common 
stock, par value $0.25 per share, of GFl, 343,927 of the 
total of 826,940 issued and outstanding shares of the 4% 
convertible preferred stock, par value $2.50 per share, of 
GFl, and 74,500 of the total of 150,000 issued and out- 
standing shares of the 6% convertible preferred stock, par 
value $2.50 per share, of GFI. As of March 31, 1976, 
Seymour's holdings constituted approximately 26.5% of the 
outstanding voting securities of GFI, and a 43.4% interest in 
the equity securities of GFI. 


On June 25, 1976, the shareholders of GFI approved a 
proposed plan of recapitalization whereby each 80 shares of 
common stock of GFI, par value $0.25 per share, would be 
converted into one share of new common stock, par value 
$0.10 per share, and each four shares of GFI 4% converti- 
ble preferred stock and 6% convertible preferred stock 
would be converted into one share of new common stock, 
par value $0.10 per share. Applicants state that the merger 
effecting such recapitalization has been consummated, and 
that Seymour presently holds 39.5% of the outstanding 
voting securities of GFI (the “Seymour Stock’). It appears 
that, based on the rates of exchange provided in the 
recapitalization, the Seymour Stock which is the subject of 
the proposed transaction between the Applicants consists of 
115,352 shares of GFl common stock, par value $0.10 per 
share. 
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The Application states that Seymour and Voth have entered 
into a Stock Purchase Agreement dated April 1, 1976, 
providing for the sale by Seymour to Voth of the entire 
amount of the Seymour Stock for an aggregate purchase 
price of $300,000. 


Section 2(a)(3) of the Act, in part, defines an “affiliated 
person” of another person as 


...(A) any person directly or indirectly owning, control- 
ling, or holding with power to vote, 5 per centum or 
more of the outstanding voting securities of such other 
person; (B) any person 5 per centum or more of 
whose outstanding voting securities are directly or 
indirectly owned, controlled, or held with power to vote 
by such other person; (C) any person directly or 
indirectly controlling, controlled by, or under common 
control with, such other person; (D) any officer, direc- 
tor, partner, copartner, or employee of such other 
person... . 


Section 2(a)(9) of the Act provides, in part, that 


“Control” means the power to exercise a controlling 
influence over the management or policies of a com- 
pany... . Any person who owns beneficially, either 
directly or through one or more controlled companies, 
more than 25 per centum of the voting securities of a 
company shall be presumed to control such com- 
pany... . 


Therefore, Applicants state, GFI is an “affiliated person” of 
Source as that term is defined in Section 2(a)(3) of the Act, 
in that Source is the indirect owner of the Seymour Stock 
and in that GFI may be “controlled” by Source. Applicants 
further assert that Voth is the president of GFI and the 
owner of approximately 8.8% of the outstanding voting 
securities of GFI, and is, therefore, an “affiliated person’ of 
GFl, as that term is defined in Section 2(a)(3) of the Act, 
and an affiliated person of an affiliated person of Source. 


Section 17(a) of the Act, in part, provides that it shall be 
unlawful for any affiliated person of a registered investment 
company, or any affiliated person of such a person, acting 
as a principal, knowingly to purchase from such investment 
company, or from any company controlled by such invest- 
ment company, any security or other property. Thus, since it 
appears that Seymour is a company “controlled” by Source, 
the proposed sale to Voth by Seymour of the Seymour 
Stock apparently would be prohibited by Section 17(a). 


Section 17(b) of the Act provides that the Commission, upon 
application, shall exempt from the provisions of Section 
17(a) a proposed transaction if evidence establishes that 
the terms of the proposed transaction, including the consid- 
eration to be paid or received, are fair and reasonable and 
do not involve any overreaching on the part of any party 
concerned, and that the proposed transaction is consistent 
with the policy of each registered investment company 
concerned and with the general purposes of the Act. 


Applicants assert that the terms of the Stock Purchase 
Agreement are reasonable and fair and do not involve 
overreaching on the part of any person concerned, and that 
those terms were negotiated at arm’s length in circumstan- 
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ces free from any coercion or control. 


According to the application, Seymour's ownership of secu- 
rities issued by GFI originated in a May, 1969, transaction in 
which Source purchased from GFI for $2,500,000 a promis- 
sory note and a warrant to purchase stock of GFI. In 
August, 1970, an involuntary petition in bankruptcy was filed 
against GFl; in November, 1970, GFI filed a petition for 
arrangement under Chapter XI of the Bankruptcy Act. A 
plan of arrangement for GFl was approved by the court in 
October, 1972, and the court retained limited jurisdiction 
over GFI until November, 1974. The shares of common and 
convertible preferred stock of GFI held by Seymour prior to 
the aforementioned recapitalization were issued to Source 
in the bankruptcy proceeding in satisfaction of the claims of 
Source against GFl, and were contributed by Source to the 
capital of Seymour. 


Applicants state that, during much of those bankruptcy 
proceedings, Source did not know what, if any, securities it 
would receive as a result of the reorganization of GFl, and 
that, during this period, the investment by Source in GFI 
was valued by Source at either zero or $1,000. By Decem- 
ber, 1973, Source had learned what securities would be 
issued to it as a result of that reorganization, and the Board 
of Directors of Source valued Source’s investment in GFI at 
$75,000 at that time. In September, 1974, this value was 
reduced to $50,000. Applicants state that these values were 
intended by the Board of Directors of Source to be conserv- 
ative values. 


The application states that Seymour presently carries the 
Seymour Stock on its books at a value of $250,000, and 
that the Seymour Stock was carried at $50,000 when 
initially contributed to the capital of Seymour, which was the 
same value as that used by Source at that time. However, 
Applicants state that in connection with the preparation of 
audited financial statements of Seymour for its fiscal year 
ended December 28, 1975, the Seymour Stock was ad- 
justed to the present $250,000 value on the recommenda- 
tion of the auditors. 


Applicants assert that the proposed $300,000 price of the 
Seymour Stock is fair and reasonable in view of the 
liquidation value of GFIl. On March 31, 1976, the net book 
value of GFi was approximately $1,577,000, and the inter- 
est therein represented by the Seymour Stock was approxi- 
mately $623,000. However, Seymour states that it has 
examined the assets of GFI and that it believes that the fair 
market value thereof is in fact substantially less than the 
book value. Applicants state that GFI recently explored the 
possibility of liquidating its assets, and that the highest offer 
which it received for its only income producing asset (its 
Swift Ohio Company Division) was approximately $600,000. 
If the Swift Ohio Company Division had been sold for that 
amount as of March 31, 1976, and if all other assets of GFI 
had been sold at their book value as of that date, the value 
of the interest in the net assets of GFI represented by the 
Seymour Siock would according to the Applicants, have 
been approximately $299,489. Seymour states its belief, 
however, that in fact less than book value could be realized 
from a sale of such other assets, and that the true net 
liquidation value of the assets of GFI is less than that 
amount. In addition, Applicants assert that substantial ex- 
penses would be incurred in the winding up and liquidation 


of GFl, and that these expenses would further reduce the 
amount which Seymour could realize if GFl were liquidated. 


Applicants further assert that the proposed $300,000 price 
for the Seymour Stock is fair and reasonable when viewed 
as a Capitalization of earnings. According to the application, 
the net earnings of GFl were $77,926 for the twelve months 
ended June 30, 1975, before provision for the dividend 
requirements of the preferred stock of GFI. 


On the basis of the number of shares of common stock 
outstanding following the recapitalization, Applicants state 
that the proposed $300,000 price would represent (for the 
earnings during the twelve months ending June 30, 1975) a 
price-earnings ratio of 9.7 to 1. Applicants further state that 
the net income of GFI for the nine months ending March 31, 
1976, was approximately $51,000, and that GFI manage- 
ment estimates that such net income for the year ending 
June 30, 1976, was approximately $78,000. Applicants state 
that GFI does not have estimates of its income for future 
years. 


The application states that the common stock of GFI is 
publicly traded in the over-the-counter market; however, GFI 
states that, insofar as it is aware, there has Deen no 
significant trading in the common stock of GFI since the 
recapitalization. GFI further states that it does not know 
when any such trading may commence, but that it antici- 
pates that any market which may develop for such common 
stock would be thin. Applicants estimate that there are 
approximately 300,000 shares of common stock of GFI 
outstanding, held by approximately 3,000 shareholders. 


Voth states that on July 26, 1976, he was informed by the 
National Quotation Bureau, Inc. that the market price being 
quoted for the common stock of GFI had varied, during the 
period from July 1, 1976 to July 22, 1976, from two cents to 
four cents bid and from four cents to six cents asked. 
Applicants state that these prices apparently are still being 
quoted on the basis of the shares of common stock out- 
standing prior to the recapitalization described above. 


However, Applicants state their belief that the market price 
of the common stock of GFI has little usefulness as an 
indicator of the value of the Seymour Stock because, 
among other things, the public market for the GFl common 
stock is sporadic and thin, and a block of stock the size of 
the Seymour Stock could not be sold in that market. 


Seymour states that its determination of the price that it 
would be willing to accept for the Seymour Stock was based 
largely upon the net asset or liquidation value of GFl, and 
that it believes that the proposed $300,000 price which was 
agreed to in assertedly arm's length negotiations is the best 
price available to it. Seymour further states that it did not 
attempt to obtain any “premium” based on whatever control 
may inhere in the Seymour stock because (i) it was felt 
there would be an inconsistency between a liquidation value 
analysis and a control premium, which is predicated upon a 
continuing enterprise; (ii) it did not believe that a higher 
price was in fact obtainable; and (iii) it did not believe that it 
had contro! of GF as it did not own stock having a majority 
of the voting power of GFI, did not have representatives on 
the Board of Directors of GFI and did not have the power to 
elect any such representatives as GFI did not have cumula- 
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tive voting. Also, Seymour states that, because it believes 
the propriety of receiving a control premium is not settled, it 
was concerned that it might have been subject to litigation if 
it had attempted to obtain such a control premium in this 
situation. 


The application further states that Seymour desires to sell 
the Seymour Stock as it believes that the proposed 
$300,000 payment to be received from Voth can be in- 
vested in a manner more favorable to the stockholders of 
Seymour and Source than by the continued holding of the 
Seymour Stock. Voth states that he wishes to purchase the 
Seymour Stock because he is already an officer and a 
substantial stockholder of GFl and he wishes to increase his 
equity ownership in GFI. 


Finally, the Applicants assert that the proposed transaction 
is consistent with the policy of Source, as reflected in its 
registration statement and reports filed under the Act, and 
that it is consistent with the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 21, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter, accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney at law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders, issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9421/August 30, 1976 


In the Matter of 


AMERICAN INCOME TRUST, SERIES 1 
(AND SUBSEQUENT SERIES) 


and 
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B. C. ZIEGLER AND COMPANY 
215 North Main Street 
West Bend, Wisconsin 53095 


(812-3991) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF EXEMP- 
TION FROM THE PROVISIONS OF SECTION 14(a) OF 
THE ACT AND RULES 19b-1 and 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that American Income Trust, 
Series 1 (‘Trust’), a unit investment trust registered under 
the Investment Company Act of 1940 (‘Act’), and its 
sponsor, B. C. Ziegler and Company (‘Sponsor’), (hereinaf- 
ter the “Sponsor” and the “Trust” are collectively referred to 
as “Applicants”) filed an application on July 20, 1976, and 
an amendment thereto on August 20, 1976, pursuant to 
Section 6(c) of the Act for an order of the Commission 
exempting the Trust and subsequent series (hereinafter 
collectively referred to as ‘“Series”) from the provisions of 
Section 14(a) of the Act, and exempting the frequency of 
capital gains distributions of the Series and the secondary 
market operations of the Sponsor from the provisions of 
Rule 19b-1 and Rule 22c-1, respectively, under the Act. All 
interested persons are referred to the application on file with 
the Commission for a statement of the representations 
contained therein, which are summarized below. 


The Trust will be governed by a trust agreement (the ‘Trust 
Agreement’) under which the Sponsor will act as such, First 
Wisconsin Trust Company will act as Trustee and Interac- 
tive Data Services, Inc., will act as Evaluator. Pursuant to 
the Agreement, the Sponsor will deposit with the Trustee 
$3,000,000 principal amount of bonds (the “Bonds”) which 
the Sponsor shall have accumulated for such purpose. 
Simultaneously with such deposit the Trustee will deliver to 
the Sponsor registered certificates for 3,000 Units, which 
will represent the entire ownership of the Trust. These Units 
are in turn to be offered for sale by the Sponsor and 
members of the Underwriting Account and through dealers 
for resale to the public. 


Applicants state that the Bonds will not be pledged or be in 
any other way subjected to any debt at any time after the 
Bonds are deposited with the Trustee. The Sponsor has 
been accumulating the Bonds for the purpose of deposit in 
the Trust and will follow a similar procedure of accumulating 
the bonds for each Series. 


The assets of the Trust will consist of the Bonds, such 
bonds as may continue to be held from time to time in 
exchange for or substitution of any of the Bonds, accrued 
and undistributed interest and undistributed cash. Certain of 
the Bonds may from time to time be sold under the 
circumstances set forth in the Trust Agreement or may be 
redeemed or may mature in accordance with their terms. 
The proceeds from such dispositions may, at the discretion 
of the Sponsor, be reinvested in substitute obligations 
meeting specified criteria or may be distributed to the 
holders of Units of the Trust (“Unit holders’) and not 
reinvested. 


Each Unit of the Trust will represent a fractional undivided 
interest, the numerator of the fractional interest represented 
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capital gains, until the end of its taxable year before 
distributing such gains to Unit holders. 


Rule 22c-1 


Applicants state that following the initial offering period, the 
Sponsor, while not obligated to do so, intends to offer to 
purchase the Units in the secondary market at prices based 
on the offering side evaluation of the bonds in the Trust, 
determined on the last business day of each week, effective 
for all sales made during the following week. 


Applicants also state that the Sponsor has undertaken to 
adopt a procedure whereby the Evaluator, without a formal 
evaluation, will provide estimated evaluations on trading 
days. In the case of a repurchase, if the Evaluator cannot 
state that the current bid price is not higher than the offering 
side evaluation, computed as of the last business day of the 
previous week, the Sponsor will order a full evaluation. The 
Sponsor has agreed that, in case of the resale of Units in 
the secondary market, if the Evaluator cannot state that the 
offering side evaluation computed as of the last business 
day of the previous week is not more than one-half point 
($5.00 on a unit representing $1,000 principal amount of 
underlying bonds) greater than the current offering side 
evaluation, a full evaluation will be ordered. 


Rule 22c-1 under the Act provides, in pertinent part, that no 
registered investment company issuing any redeemable 
security, and no dealer in any such security, shall sell, 
redeem or repurchase any such security except at a price 
based on the current net asset value of such security which 
is next computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell such 


security 


Applicants state that Rule 22c-1 has two purposes: (1) to 
eliminate or to reduce any dilution of the value of outstand 
ing redeemable securities of registered investment compa- 
nies which might occur through the sale, redemption or 
repurchase of such securities at prices other than their 
current net asset value; and (2) to minimize speculative 
trading practices in the securities of registered investment 
companies 


The secondary market activities of the Sponsor and the 
manner for the acquisition by investors of new units, may be 
deemed to violate Rule 22c-1 because of the absence of 
daily pricing. Applicants contend, however, that the pur- 
poses of Rule 22c-1 will not be offended by the Sponsor's 
secondary market activities. Applicants assert that the pric- 
ing of units by the Sponsor in the secondary market will in 
no way dilute the assets of the Trust, and that Unit holders 
will benefit from the Sponsor's pricing procedure in the 
secondary market since they will normally receive a higher 
repurchase price for their Units than they could by redeem- 
ing their Units at the current net asset value, and that this 
will be accomplished without the cost burden to the Trust of 
daily evaluations of the unit redemption value 


Applicants also contend that speculation in Units of any 
Series is unlikely because price changes are limited in 
respect to the kind of bonds which will be held by such 
Series. 
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Applicants therefore request an exemption from the provi- 
sions of Rule 22c-1 for the Trust and for all subsequently 
created Series insofar as the Rule may apply after comple- 
tion of the primary distribution of Units of such Series. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may, upon application, conditionally or unconditionally 
exempt any person, security, or transaction, or any class or 
classes of persons, securities, or transactions, from any 
provisions of the Act or of any rule or regulation under the 
Act, if and to the extent such exemption is necessary or 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 23, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of his interest, the reason for such request and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission orders a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants at the 
address stated above. Proof of such service (by affidavit, or, 
in the case of any attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein will be 
issued as of course following said date, unless the Commis- 
sion thereafter orders a hearing upon request or upon the 
Commission's own motion. Persons who request a hearing 
or advice as to whether a hearing is ordered, will receive 
any notices and orders issued in the matter, including the 
date of the hearing (if ordered) and any postponements 
thereof 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9422/August 31, 1976 


in the Matter of 


FEDERATED EXCHANGE FUND 
(A California Limited Partnership) 
421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 


(812-3987) 
NOTICE OF FILING OF APPLICATION PURSUANT TO 


SECTION 6(c) OF THE ACT FOR EXEMPTIONS FROM 
SECTIONS 2(a)(19), 2(a)(3), AND 22(e) OF THE ACT 
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NOTICE IS HEREBY GIVEN that Federated Exchange 
Fund (A California Limited Partnership) (the ‘“Fund’’ or 
“Applicant’), an open-end, diversified, management invest- 
ment company registered under the investment Company 
Act of 1940 (the ‘“Act’), filed an application on July 15, 
1976, and an amendment thereto on August 30, 1976, for 
an order, pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Sections 2(a)(19), 2(a)(3), 
and 22(e) of the Act to the extent discussed below. All 
interested persons are referred to the application on file with 
the Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application, the Fund is a limited partner- 
ship, which executed (1) a Certificate and Agreement of 
Limited Partnership on February 27, 1976, under the Cali- 
fornia Uniform Limited Partnership Act (the “California Act’), 
and (2) a Restated and Amended Certificate and Agreement 
of Limited Partnership (“Partnership Agreement”) under the 
California Act on August 20, 1976. 


The Fund has filed a Notification of Registration on Form N- 
8A and a Registration Statement on Form N-8B-1, under the 
Act, aS an open-end, diversified management investment 
company. The Fund has also filed a Registration Statement 
on Form S-5 to register its units of limited partnership 
interest (“Shares’’) for sale under the Securities Act of 1933. 
The Fund states that it does not intend to offer its shares 
continuously but reserves the right to do so. 


The Fund's stated purpose is to provide an investment 
medium to persons, having substantial holdings of individual 
securities acceptable to the Fund and with relatively large 
unrealized capital appreciation, who wish to exchange such 
holdings for Shares of the Fund without incurring federal 
capital gains tax liability by reason of the exchange. 


The Fund states that it has submitted to the Internal 
Revenue Service a request for a ruling under the Internal 
Revenue Code of 1954, as amended (the “Code’), that for 
federal income tax purposes no gain or loss will be recog- 
nized by any investor on the contribution of securities in 
exchange for Shares of the Fund, and that the Fund will be 
treated as a partnership and not as an association taxable 
as a corporation. If these rulings are issued, they are 
expected to be based on the fact that the Fund is 
lished as a partnership and lacks the corporate characteris 
tics of limited liability and continuity of life 


estab- 


In its Registration Statement on Form S-5, which is incorpo- 
rated by reference in the application, the Fund states that 
the exchange will not be consummated unless the Fund 
receives a ruling from the Internal Revenue Service that 
such exchanges will be tax free 


The application contains the following assertions as to the 
applicability of the Code, and proposed amendments 
thereto, to such exchanges. At present, Section 721 of the 
Code provides that no gain or loss shall be recognized to a 
partnership or to any of its partners in the case of a 
contribution of property to the partnership in exchange for 
an interest in the partnership. Under existing law, investors 
in the Fund will not recognize gain for federal income tax 
purposes on the contribution of appreciated securities in 
exchange for Shares of the Fund by reason of the non- 


recognition provisions of Section 721. Legislation (the “Bill”) 
is currently being considered in Congress which would 
make existing Section 721 inapplicable in the case of gain if 
property is transferred to a partnership which would be 
treated as an investment company (within the meaning of 
Section 351 of the Code) if the partnership were incorpo- 
rated. Transition rules are being considered as a portion of 
this legislation, which would provide that the pre-existing law 
(Section 721 as it presently exists) will apply to an exchange 
if, among other things, a registration statement was filed 
with the Commission before a specified date and the 
transfer of securities to the investment company was made 
on or before a specified date. The Fund expects to meet all 
the conditions and transition rules set forth in the Bill for the 
application of existing Section 721 to the transfer of securi- 
ties in exchange for Shares of the Fund. When the Bill is 
enacted into Law, the Fund wishes to be in a position to sell 
its Shares to the public at that time in accordance with its 
Registration Statement on Form S-5 pursuant to the Securi- 
ties Act of 1933. 


The Fund states that it was organized under the California 
Act because that Act specifically permits limited partners to 
exercise voting rights necessary to permit the Fund to 
comply with the Investment Company Act of 1940. The 
Fund has filed, with the application, an opinion of counsel 
that the Fund has been legally formed and organized and is 
validly existing as a limited partnership under the California 
Act. In addition, the Fund undertakes that, prior to the 
expiration of the public notice period specified herein, it will 
file an additional opinion of counsel, in form and substance 
satisfactory to the Commission staff, that if, because of the 
existence or exercise of those voting rights, the limited 
partners are held to be liable as general partners to credi- 
tors of the Fund, then, to the extent the assets and 
insurance of the Fund are insufficient to reimburse a limited 
partner, such limited partner would have recourse against 
the general partners. 


As a limited partnership, the Fund will have two classes of 
partners: general partners and limited partners (hereinafter 
collectively referred to as “Partners’). The entire interest of 
the Partners will be divided into Shares. All Shares will have 
equal rights and equal participation in profits and losses of 
the Fund and one vote per Share on matters to be voted 
upon by Partners. All Shares are redeemable. Because of 
the nature of the Fund, its initial portfolio of securities may 
have a relatively low tax basis, with the result that any sales 
of portfolio securities made to meet redemptions may in- 
volve the realization of relatively large capital gains by the 
Fund. Accordingly, the Fund reserves the right to redeem its 
Shares in whole or in part either in cash or by the distribu- 
tion of one or more portfolio securities in kind. 


There are nine general partners of the Applicant, of which 
eight are individuals and one a Corporation. The corporate 
general partner, Exchange Fund Research Corp., is the 
investment adviser (‘Adviser’) to Applicant 


The Partnership Agreement provides that the Partnership 
will be managed by those general partners who are individ- 
uals (“Managing General Partners’). Any General Partner 
which is a corporation, association, partnership, joint ven- 
ture or trust shall act as a Non-Managing General Partner 
and shall take no part in the management, conduct or 
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operation of the Fund’s business, unless there are no 
remaining Managing General Partners of the Fund. In such 
event, the Non-Managing General Partner shall call a spe- 
cial meeting of Partners to elect successor Managing Gen- 
eral Partners within 120 days of the date the last Managing 
General Partner ceased to act in such capacity. The Fund 
agrees that any exemptive order granted pursuant to this 
application may be conditioned upon the continued effec- 
tiveness of this provision 


Applicant asserts that the Managing General Partners will 
perform the same functions as directors of incorporated 
investment companies registered under the Act. The Man- 
aging General Partners shall act only by vote of a majority 
of the Managing General Partners at a meeting or by 
unanimous written consent without a meeting, unless other- 
wise required by the Act with respect to any particular 
action. Each Managing General Partner will have one vote. 
The Managing General Partners may appoint agents to 
perform duties for or on behalf of the Fund, and may appoint 
an Executive Committee, which shall consist of two or more 
Managing General Partners. A single Managing General 
Partner or Managing General Partners constituting less than 
a majority of Managing General Partners shall not have 
authority to act on behalf of the Partnership or to bind the 
Partnership except when acting as an Executive Committee 
or otherwise pursuant to delegated authority of the Manag- 
ing General Partners as provided in the Partnership Agree- 
ment. In this regard, Applicant states in its Registration 
Staternent on Form S-5 that it intends to include in all 

aterial contracts a provision limiting the claims of creditors 
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terminates its investment advisory contract with the 
Non-Managing General Partner, it will remain as Non- 


Managing General Partner and continue to own a sufficient 
amount of the Fund's outstanding Shares to satisfy this 1% 
requirement for one year or until the earlier appointment of a 
successor Non-Managing General Partner which under- 
takes to satisfy this 1% requirement. The Fund agrees that 
any exemptive order granted pursuant to this application 
may be conditioned upon the continued effectiveness of 
these undertakings. 


Applicant represents that prior to the public offering of 
Shares, its general partners will have, in the aggregate, a 
tangible net worth of not less than $2,500,000, exclusive of 
their investment in the Fund, and undertakes that its Gen- 
eral Partners at all times will continue to have at least such 
net worth. 


Applicant represents further that it will be named as an 
insured in a brokers’ blanket bond in an amount of not less 
than $10,000,000, which coverage will include general part- 
ners of the Fund and coverage for dishonest or fraudulent 
trading by employees. The Fund will also be a named 
insured in an errors and omissions insurance policy, provid- 
ing coverage up to a maximum amount of $5,000,000, with 
a $20,000 deductible for any one claim. The Fund states 
that it will not voluntarily cancel such insurance, and agrees 
that any exemptive order granted pursuant to this applica- 
tion may be conditioned upon the Fund being covered under 
such policies. 


The Fund states that exchanges will be solicited for a limited 
period of time (‘Solicitation Period’). Prospective investors 
who wish to become Limited Partners will deposit their 
securities with an escrow agent, together with appropriate 
instruments of transfer and a duly executed transmittal 
letter. At the termination of the Solicitation Period, the Fund 
will mail a Report to Depositors describing the securities 
then on deposit and certain additional information. Each 
depositor will have a period of time after the mailing of the 
Report to Depositors in which to withdraw his deposited 
securities (“Withdrawal Period’). The Fund will have the 
right to reject securities offered for deposit or deposited at 
any time prior to and for a period several days after the end 
of the Withdrawal Period. Unless withdrawals by depositors 
and rejections by the Fund shall have reduced the aggre- 
gate value of all securities and cash on deposit below 
$25,000,000, the securities remaining on deposit will be 
exchanged for Shares of the Fund and those depositors will 
become limited partners of the Fund. 


Applicant states that, although ownership of Shares will not 
entitle a limited partner to take part in the control of the 
Fund's business, each Share shall carry one vote on all 
matters to be voted upon by Partners. The Partnership 
Agreement provides that a limited partner may assign any 
or all of his interest in the Fund by written instrument of 
assignment in form and substance satisfactory to the Man- 
aging General Partners, provided that (i) the assignee 
agrees to become a substituted limited partner, and (ii) the 
Managing General Partners consent to such assignment 
and substitution. The admission of an assignee as a substi- 
tuted limited partner is also conditioned upon the assignee’s 
written acceptance and adoption of all of the terms and 
provisions of the Partnership Agreement, and the recording 
of an appropriate amendment to the Partnership Agree- 
ment. The Fund indicates that the Managing General Part- 
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ners have stated that it is their intention to consent to 
assignments by way of gifts or personal estate planning (for 
example, transfers to trusts). Since the Shares are redeem- 
able in whole or in part at their net asset value, Applicant 
asserts that the giving or withholding of such consent does 
not affect the ability of a partner to realize on his investment. 
The Fund agrees to process amendments to the Partner- 
ship Agreement daily, to reflect changes in partnership 
interests, and further agrees that any order granted pur- 
suant to this application will be conditioned upon the contin- 
ued effectiveness of this provision. 


Section 2(a)(19) 


Section 10(a) of the Act provides that no registered invest- 
ment company shall have a board of directors more than 60 
percent of the members of which are persons who are 
“interested persons” of such registered company. Section 
2(a)(12) of the Act defines “director” to include any director 
of a corporation or any person performing similar functions 
with respect to any organization whether incorporated or 
unincorporated. 


Section 2(a)(19)(A) of the Act provides, in part, that an 
“interested person” of another person, when the other 
person is an investment company, means (1) any affiliated 
person of such investment company, and (2) any interested 
person of any investment adviser for such company. Sec- 
tion 2(a)(19)(B) of the Act provides, in part, that an “inter- 
ested person” of another person, when the other person is 
an investment adviser for any investment company, means 
any affiliated person of such investment adviser. Section 
2(a)(3)(D) of the Act provides, in part, that an “affiliated 
person” of another person means any partner or co-partner 
of such person. 


Applicant states that five of its Managing General Partners 
serve as non-interested directors of the other investment 
companies advised by investment advisers which are con- 
trolled by Federated Investors, Inc., the parent of the 
Adviser. The Applicant states that, as Managing General 
Partners, these persons are co-partners in Applicant with 
the Adviser and therefore might be deemed “interested 
persons” of the Adviser and of Applicant. 


Applicant submits that such a finding would conflict with the 
intention of Section 2(a)(19) which provides that “no person 
shall be deemed to be an interested person of an invest- 
ment company solely by reason of . . . his being a member 
of its board of directors...”. The Fund asserts that the 
relationship of the Managing General Partners to the Fund 
is essentially identical to the relationship of directors to a 
corporate investment company. To resolve this conflict and 
assure compliance by Applicant and the other investment 
companies on whose Boards these persons serve with the 
provisions of Section 10(a) of the Act, the Fund requests 
that it and its general partners be exempted from the 
provisions of Section 2(a)(19) to the extent that the general 
partners would otherwise be deemed to be interested per- 
sons of any other person solely because they are general 
partners of the Applicant or co-partners in Applicant of 
general partners who are otherwise interested persons of 
Applicant. 


Section 22(e) 


Section 22(e) provides, in part, that no registered invest- 
ment company shall suspend the date of redemption or 
postpone the date of payment or satisfaction upon redemp- 
tion of any redeemable security in accordance with its terms 
for more than seven days after tender of such security. 
Section 47(b) of the Act provides, in part, that every contract 
the performance of which involves the violation of, or the 
continuance of any relationship or practice in violation of, 
any provision of the Act, or any rule, regulation, or order 
thereunder shall be void. 


As stated above, the Applicant's General Partners have 
undertaken to hold a minimum of 1% of its outstanding 
Shares. Applicant asserts that, nevertheless, the General 
Partners could tender their Shares for redemption in viola- 
tion of the undertaking and the Partnership Agreement and 
could allege upon so doing that the provision was in 
contravention of Section 22(e) and therefore, void under 
Section 47(b). Applicant submits that this restraint upon 
redemption is similar to a commitment with respect to 
original subscribers who hold shares with investment intent 
and that it would not adversely affect, but rather be for the 
benefit of, the public investors. Therefore Applicant seeks 
an exemption from Section 22(e) allowing it to obtain 
enforcement of that undertaking in the event of its violation. 


Section 2(a)(3) 


Section 2(a)(3) of the Act defines an “affiliated person” of 
another person as “any... partner of such other person.” 
Investors in the Fund will be limited partners and thereby 
may, pursuant to Section 2(a)(3)(D), be deemed affiliated 
persons of the Fund. Applicant submits that its limited 
partners will be equivalent to shareholders of an investment 
company organized as a corporation. Applicant further 
states that the extension of “affiliated person” status to such 
persons creates the possibility of violation of the provisions 
of Section 17 of the Act upon the redemption of Shares by a 
distribution of portfolio securities in kind, and renders mean- 
ingless those provisions of 2(a)(3) that require a minimum 
percentage ownership before a shareholder is considered 
an affiliated person. Applicant therefore requests an exemp- 
tion from the provisions of Section 2(a)(3) so that no person 
will be considered an ‘affiliated person” of Applicant solely 
by virtue of being a limited partner of the Fund. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may by order upon application, conditionally or uncon- 
ditionally exempt any person, security, or transaction or any 
class or classes of persons, securities, or transactions, from 
any provisions of the Act, if and to the extent such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 
Applicant submits that the requested exemptions are neces- 
sary and appropriate in the public interest and consistent 
with the protection of investors and the purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 24, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of his, interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
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hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securites and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule O-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9423/September 1, 1976 


In the Matter of 


BRAE COMPANY 

(A Delaware Limited Partnership) 
506 Wilmington Trust Building 
100 West 10th Street 
Wilmington, Delaware 19801 


(812-3972) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER EXEMPT- 
ING APPLICANT FROM ALL PROVISIONS OF THE ACT. 


NOTICE IS HEREBY GIVEN that Brae Company (A Dela- 
ware Limited Partnership)(‘“Applicant’’) filed an application 
on June 21, 1976, for an order of the Commission, pursuant 
to Section 6(c) of the Investment Company Act of 1940 (the 
“Act’), exempting Applicant from all provisions of the Act, 
and the Rules and Regulations promulgated thereunder. All 
interested persons are referred to the application on file with 
the Commission for a statement of the representations 
contained therein, which are summarized below. 


On May 27, 1976, Applicant filed its Certificate of Limited 
Partnership with the Secretary of the State of Delaware. 
Applicant was organized for the purpose of acquiring, hold- 
ing and disposing of securities and influencing management 
in entities in which it acquires a significant or controlling 
interest. 


As a limited partnership, Applicant has two general partners 
and fourteen limited partners (hereinafter collectively re- 
ferred to as “partners”). These partners have contributed an 
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aggregate of $4,375,758 to Applicant's capital. The limited 
partners and certain other parties also have lent an aggre- 
gate of $12,190,909 to Applicant in exchange for 7% 
subordinated notes due March 31, 1986 (the “Notes’). In 
addition, WCI Industries, Inc. (“Industries”), one of Appli- 
cant's limited partners and a wholly-owned subsidiary of 
Warner Communications, Inc. (““WCI"), has agreed, subject 
to Commission approval of the instant application, to con- 
tribute an additional $472,727 to Applicant's capital and to 
lend an additional $2,127,723 to Applicant in exchange for a 
Note in such principal amount. Industries’ contribution to 
Applicant's capital, as of May 27, 1976, represented 9.97% 
of such capital; its proposed additional contribution would 
increase its interest to 18.75%. Industries percentage inter- 
est in the aggregate principal amount of Applicant's Notes, 
as of May 27, 1976, was 16.11%; if the additional loan is 
made by Industries, its percentage interest in the Notes 
would increase to 28.57%. 


Applicant represents that it has not made, and does not 
propose to make, a public offering of its securities. In 
addition to Industries, Applicant’s limited partners consist of 
seven individuals and six closely-held family corporations. 
The beneficial owners of the closely-held family corpora- 
tions are 14 individuals. Applicant states that all of its limited 
partners have substantial net assets in excess of their 
investments in the Applicant. 


Applicant's Partnership Agreement provides that its general 
partners, Dan W. Lufkin and Edward L. Scarff, have exclu- 
sive authority to invest the funds of the Applicant and to 
exercise, on behalf of the Applicant, all rights with respect to 
such investments. Although it is comtemplated that the 
general partners will consult with the limited partners prior to 
making any major new investment, the general partners are 
under no obligation to do so. The limited partners have no 
power to bind the Applicant in any manner. Under the 
Partnership Agreement, each partner is entitled to receive 
such reports and financial statements of the Applicant as 
are necessary to give each partner an intimate knowledge 
of Applicant's business and affairs. In addition to regular 
reports, any partner may, at any time, review Applicant's 
books and records. Subject to a limited exception, no 
partner may assign his interest in the Applicant prior to April 
30, 1978. Thereafter, a limited partner may, under certain 
circumstances, assign all of his interest in Applicant subject 
to a right of first refusal of the Applicant and other partners. 
A general partner may assign his interest only with the 
approval of the holders of at least 80% of the limited 
partnership interests, subject to a minor exception. 


Applicant has not registered as an investment company 
pursuant to Section 8 of the Act in reliance upon Section 
3(c)(1) of the Act which exempts from the definition of 
investment company any issuer whose outstanding securi- 
ties are beneficially owned by not more than one hundred 
persons and which is not making and does not presently 
propose to make a public offering of its securities. Section 
3(c)(1) further provides that, for purposes of determining the 
number of beneficial owners of an issuer, ownership by a 
company of 10% or more of an issuer's outstanding voting 
securities shall be deemed beneficial ownership of that 
issuer by the holders of such company’s outstanding securi- 
ties. 
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Applicant has filed this application in recognition that a 
question regarding its status under Section 3(c)(1) of the Act 
may exist if Industries makes the additional proposed capital 
contribution and loan to Applicant. In such a situation, 
Industries’ investment as a limited partner in the Applicant 
may be attributed to the stockholders of WCI if such 
investment is deemed to be the equivalent of a 10% or 
greater interest in Applicant's voting securities. 


Applicant submits that it is appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act for the Commission to enter an order exempting Appli- 
cant from all provisions of the Act. In support thereof, 
Applicant states that, but for the additional proposed contri- 
bution by Industries in Applicant, Applicant would clearly be 
exempt from registration under the Act by virtue of Section 
3(c)(1) of the Act. The general partners of Applicant have 
exclusive authority to determine all matters relating to the 
business of Applicant. Limited partners may vote only on the 
withdrawal of a partner, the termination of the Applicant, the 
compensation of the general partners, and the amendment 
of the Partnership Agreement. Under such circumstances, 
Applicant does not believe that an interest in Applicant's 
capital is equivalent to a voting interest. Furthermore, Indus- 
tries’ proposed interest in Applicant represents a de minimis 
percentage of the total assets of WCI (0.63% of WCl's 
assets as of March 31, 1976). Although under certain 
circumstances Industries may make additional loans or 
capital contributions to Applicant, Applicant represents that 
no such investment will be permitted if Industries’ aggregate 
investment in Applicant were thereby to exceed 5% of the 
total assets of WCI. 


Section 6(c) of the Act provides that the Commission, by 
order upon application, may conditionally or unconditionally 
exempt any person from any provision or provisions of the 
Act, or any rules or regulations thereunder, if and to the 
extent that such exemption is necessary or appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant has agreed that the order the Commission may 
issue pursuant to this application may be conditioned as 
follows: 


(1) Applicant will not permit the aggregate number of 
beneficial owners of interests in the capital of Applicant to 
exceed 100. For purposes of this computation, beneficial 
ownership by a company shall be deemed beneficial owner- 
ship by one person; except that, if such company owns a 
10% or greater interest in the capital of the Applicant and 
the value of such an interest in the Applicant represents 
more than 5% of the value of the total assets of that 
company, the beneficial ownership shall be deemed to be 
the number of beneficial holders of such company’s out- 
standing securities (other than short-term paper); and 


(2) Applicant will not make any public offering of its securities. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 24, 1976, at 12:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 


of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by affidavit, or 
in case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9424/September 1, 1976 


In the Matter of 


STATE STREET EXCHANGE FUND 
(A Limited Partnership) 

225 Franklin Street 

Boston, Massachusetts 02110 


(811-2615) 


NOTICE OF APPLICATION PURSUANT TO SECTIONS 
17(b) AND 6(c) OF THE ACT FOR AN ORDER EXEMPT- 
ING PROPOSED TRANSACTIONS FROM SECTIONS 
17(a) AND 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that State Street Exchange 
Fund (A Limited Partnership)(‘‘Applicant’), a diversified, 
open-end management investment company registered 
under the Investment Company Act of 1940 (‘Act’), filed an 
application on May 17, 1976, and an amendment thereto on 
August 27, 1976, pursuant to Sections 17(b) and 6(c) of the 
Act for an order of exemption from Sections 17(a) and 22(d) 
of the Act to permit certain individual General Partners of 
Applicant to exchange securities of certain other issuers 
owned by them for units of partnership interest (“shares’’) in 
Applicant in accordance with a public offering of such shares, 
but without payment of any solicitation fee, and in addition, to 
permit State Street Research & Management Company (the 


“Management Company”), Applicant's investment adviser, to 


purchase such shares for cash, also without payment of any 
solicitation fee. All interested persons are referred to the 
application on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 
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Applicant was organized as a limited partnership on Decem- 
ber 18, 1975, and has filed Certificates of Limited Partner- 
ship under the Uniform Limited Partnership Acts of Massa- 
chusetts and California. Currently Applicant has six General 
Partners, five of which are individuals and Managing Gen- 
eral Partners, and the sixth of which is the Management 
Company, the Non-Managing General Partner. 


The managing General Partners are affiliated persons of 
Applicant pursuant to Section 2(a)(3) of the Act. Two of the 
Managing General Partners, George F. Bennett and Robert 
A, Lawrence, are partners of the Management Company. 


Applicant has received a ruling from the Internal Revenue 
Service that it will be classified as a partnership for Federal 
income tax purposes. As a condition to the issuance and 
continued effectiveness of such ruling the Internal Revenue 
Service has required that the General Partners as such 
acquire and maintain an aggregate interest equal to at least 
1% in each material item of Applicant's income, gain, loss, 
deduction and credit and that George F. Bennett and Robert 
A. Lawrence each acquire an interest in the Fund equal to 
the $25,000 minimum investment required of public inves- 
tors in the Fund. 


On December 19, 1975, Applicant filed a Registration 
Statement under the Securities Act of 1933 covering a 
public offering of its shares in exchange for outstanding 
stock or other securities of various business corporations 
considered acceptable by Applicant for its portfolio. Appli- 
cant states that four of its Managing General Partners have 
indicated they intend to deposit common stock in exchange 
for Applicant's shares without payment of any solicitation 
fee. George F. Bennett intends to deposit 1,500 shares of 
common stock of Mead Corporation, which had a market 
value of $28,312 as of the close of business on August 25, 
1976. Francis H. Barr intends to deposit 1,000 shares of 
common stock of Gillette Company, which had a market 
value of $30,750 as of the close of business on August 25, 
1976. Robert A. Lawrence intends to deposit 400 shares of 
common stock of General Motors Corporation, which had a 
market value of $26,400 as of the close of business on 
August 25, 1976. Albert L. Nickerson intends to deposit 3,000 
shares of common stock of Mobil Corporation, which had a 
market value of $169,500 as of the close of business on 
August 25, 1975. In addition, Mr. Nickerson intends to de- 
posit 645 shares of common stock of Newmont Mining Cor- 
poration, 500 shares of Tokyo Marine & Fire Insurance Com- 
pany ADR, and 550 shares of common stock of Texaco, Inc., 
with market values of $17,334, $44,750, and $14,575, re- 
spectively, as of the close of business on August 25, 1976. 


Applicant further states that in order to comply with the 
requirement referred to above, of the Internal Revenue 
Service as to the investment by the General Partners in 
Applicant, the Management Company intends to purchase 
for cash sufficient shares (representing units of general 
partnership interest) of Applicant so that at the exchange 
date the General Partners will in the aggregate own at least 
1% of Applicant's outstanding shares at that time. Applicant 
requests in its application that the Management Company 
not be liable for any solicitation fee in connection with such 
purchase. 


Section 17(a) of the Act, as here pertinent, prohibits an 
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affiliated person of a registered investment company, acting 
as principal, from selling to or purchasing from such regis- 
tered company any security or other property. Section 17(b) 
of the Act provides, however, that the Commission, upon 
application, may exempt a transaction from the provisions of 
Section 17(a) if the evidence establishes that the terms of 
the proposed transaction, including the consideration to be 
paid or received, are reasonable and fair and do not involve 
overreaching on the part of any person concerned, and that 
the proposed transaction is consistent with the policy of the 
registered investment company concerned and with the 
general purposes of the Act. 


In support of Applicant’s request, Applicant states that 
except for the exchange fee payable in connection with the 
solicitation of deposits which Applicant requests in its appli- 
cation be not applicable to the above Managing General 
Partners, and except also that the shares issued in ex- 
change for such deposited securities will represent units of 
general partnership interest rather than units of limited 
partnership interest, the terms and conditions of the ex- 
change as to each of such Managing General Partners will 
be the same as to every other depositor whose securities 
are accepted by Applicant. Applicant also states that securi- 
ties proposed to be accepted in the foregoing transactions 
conform to the Applicant's objective and policies, that they 
are readily marketable, and that none of the foregoing 
Managing General Partners is an “underwriter” with respect 
to such securities or in a “control” relationship with respect 
to the issuer thereof (as those terms are used in the 
Securities Act of 1933 or in the rules and regulations of the 
Securities and Exchange Commission thereunder). Appli- 
cant further states that, subject to Applicant’s investment 
restrictions and overall investment objectives, Applicant 
does not intend to reject securities of the same issuers as 
those described above deposited by persons other than 
said Managing General Partners if such securities have the 
same or less capital appreciation than the like securities 
deposited by the Managing General Partners. Finally, Appli- 
cant undertakes that it will not accept securities deposited 
by any of its General Partners unless the aggregate federal 
tax cost basis of all such securities so accepted plus the 
amount of cash being invested in the Fund by the General 
Partners as a group, stated as a percentage of the aggre- 
gate market value of all such securities so accepted plus 
such cash so being invested, is at least equal to the 
aggregate federal tax cost basis of all securities accepted 
from depositors other than General Partners plus the aggre- 
gate cash being invested in the Fund by depositors other 
than General Partners, stated as a percentage of the 
aggregate market value of all securities so accepted from, 
plus all cash so being invested by, depositors other than 
General Partners, as a group. 


Section 22(d) of the Act, as here pertinent, prohibits a 
registered investment company from seiling any redeema- 
ble security issued by it to any person except at a current 
offering price (which includes any underwriting or solicitation 
fee) described in the Prospectus. Section 6(c) of the Act 
provides, however, that the Commission, by order upon 
application, may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or classes of 
persons, securities or transactions from any provision or pro- 
visions of the Act or of any Rule or regulation thereunder, if 
and to the extent that such exemption is necessary or ap- 
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propriate in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


In support of Applicant's request in its application, Applicant 
states that both the proposed deposits of securities to be 
exchanged for Applicant's shares by the aforesaid Manag- 
ing General Partners and the purchase of Applicant's 
shares by the Management Company are unsolicited trans- 
actions involving the issuance of units of general partner- 
ship interest to General Partners as distinguished from 
transactions solicited through a dealer-manager and solicit- 
ing dealers from the general public as part of the public 
offering of units of limited partnership interest. Applicant 
states that such transactions accordingly provide no ration- 
ale for the charge of a solicitation fee which, under the 
circumstances outlined, would only be paid to a random 
broker or dealer who had performed no services to earn 
such fee. Applicant represents, in addition, that the pur- 
chase of its shares by the Management Company and the 
investment in Applicant by George F. Bennett and Robert A. 
Lawrence is necessary to meet the requirements of the 
Internal Revenue Service referred to above, to ensure 
Applicant’s favorable tax status and thereby inure to the 
benefit of all investors in Applicant. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 27, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 


.on the matter accompanied by a statement as to the nature 


of his interest, the reason for such request, and the issues 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
set forth above. Proof of such service (by affidavit or, in 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 531/August 30, 1976 


Admin. Proc. File No. 3-4997 
In the Matter of 


RONALD L. DAMASK 
444 Fullerton Parkway 
Chicago, Illinois 60614 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these investment adviser proceedings under the Invest- 
ment Advisers Act of 1940,1 Ronald L. Damask (Damask), 
without admitting or denying the allegations in the Commis- 
sion’s Order for Proceedings, has submitted an Offer of 
Settlement which the Commission has deemed to accept. 


On the basis of the Order for Proceedings and the Offer of 
Settlement, it is found that Damask wilfully aided and 
abetted violations of Sections 206(1), 206(2) and 206(4) of 
the Investment Advisers Act of 1940 and Rule 206(4)- 
(1)(a)(5) thereunder, and that it is in the public interest to 
impose the sanctions specified in the Offer of Settlement. 


ACCORDINGLY, IT IS ORDERED that effective at the 
opening of business on the second Monday after the date of 
this Order: : 
1. Ronald L. Damask is suspended from being associated 
with any investment adviser for a period of 90 days. 


“For the Commission by its Secretary pursuant to delegated 


authority. 


George A. Fitzsimmons 
Secretary 





‘In the Matter of R.D.P. Investments, Ltd., instituted April 
12, 1976. 
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ACCOUNTING SERIES 
Release No. 196/September 1, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12752/September 1, 1976 
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Litigation Release No. 7536/August 27, 1976 


State of Texas v. Edward H. Backinskas, et al. (Dallas 
County, Texas) FW-1553 


Richard M. Hewitt, Ac straior of the Fort Worth Megional 
Office of the Securities and Exchange Commission, Roy M. 
Mouer, Texas Securities Commissioner, and Henry Wade, 
District Attorney of Dallas County, Texas, jointly announced 
that on August 23, 1976, the Dallas County Grand Jury 
returned a three-count indictment against nine defendants 
charging violations of the securities registration, broker- 
dealer registration, and antifraud provisions of the Texas 
Securities Act. Named in the indictment are Edward A. 
Bachinskas, Edward H. Bachinskas, Pau! D. Smith, John W. 
Winston, Joe A. Barton, and John Poulos, all of Dallas, 
James R. Daffron, Rockwall, Texas, William R. Latham, 
Denton, Texas, and Bill R. McNabb, Fort Worth, Texas. 


The violations allegedly occurred in connection with the 
offer and sale of joint venture interests in raw land syndica- 
tions sold by Bachinskas-Nation Investments, Inc., Dallas, 
during 1973 and 1974 


For further information, see Litigation Releases Nos. 6433, 
6461, and 6683 





Litigation Release No. 7537/August 27, 1976 


SEC v. Stanley M. Cooper, Mary Goeke Backsman (S.D. 
Ohio Civil No. C-1-76-308) 


William D. Goldsberry, Administrator of the Chicago Re- 
gional Office of the Securities and Exchange Commission, 
announced that on August 9, 1976, the Honorable Timothy 
S. Hogan, United States District Judge for the Southern 
District of Ohio, Western Division, entered a Final Judgment 
of Permanent Injunction again Mary Goeke Backsman of 
Cincinnati, Ohio, permanently enjoining Mary Goeke Backs- 
man from future violations of the registration and anti-fraud 
provisions of the Federal securities laws in the offer and 
sale of securities, namely, shares of beneficial interest 
certificates of indebtedness, debentures, common stock and 
preferred stock. 


The defendant consented to the above judgment without 
admitting or denying the allegations of the Commission's 
complaint 


For further information, see Litigation Release No. 7473. 





Litigation Release No. 7538/September 1, 1976 


SEC v. Cenco Incorporated, et al. {N.D 


3258) 


il. Civil No. 76 C 
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William D. Goldsberry, Regional Administrator of the Chi- 
cago Regional Office of the Securities and Exchange Com- 
mission announced today that on September 1, 1976, the 
Commission filed a Complaint in Federal District Court in 
Chicago (Northern District of Illinois), against Cenco Incor- 
porated (“Cenco’’), Ralph Clarence Read ("Read"), former 
President, Chief Executive Officer and a Director of Cenco; 
Bernard Alvin Magdovitz (“Magdovitz"’), former Treasurer, 
Financial Vice President and Executive Vice President of 
Cenco; Ronald E. Spiegel! (‘Spiegel’), former Executive 
Vice President of Cenco; and Howard L. Swiger (“Swiger’), 
former Executive Vice President of Cenco, all of Chicago, 
illinois seeking an injunction against further direct and 
indirect violations of the federal securities laws (Section 
17(a) of the Securities Act of 1933 and Sections 10(b), 
12(b), 13(a) and 14(a) of the Securities Exchange Act of 
1934 and Rules 10b-5, 12b-20, 13a-1, 13a-11, 13a-13 and 
14a-9 thereunder; and against Russel C. Rabjohns, Jr. 
(“Rabjohns”), Chicago, Illinois; Robert A. Smith (‘Smith’), 
Elliot S. Kahn (“Kahn”); Harvey L. Orner (“Orner’); Erwin L. 
Berman (“Berman”); and Reuben A. Katz, Esq. (“Katz”); all 
of New York, New York, seeking an injunction from further 
violations of the anti-fraud and issuer reporting provisions of 
the Securities Exchange Act of 1934; and against Jack C. 
Coulson (“Coulson”); Brendan Casey (“Casey’); Anthony 
Urso (“Urso’); Arthur Auman (“Auman”); Rose Packaging 
Corp.; and David Marose (“Marose’); all of Chicago, Illinois; 
and Frederick W. Schmauss (“Schmauss”), Denver, Colo- 
rado; and Charles Didriksen ("Didriksen’’), Plantation, Flor- 
ida; seeking an injunction against further direct and indirect 
violations of the anti-fraud provisions of the Securities 
Exchange Act of 1934. The Commission's Complaint also 
seeks certain ancillary relief in the form of disgorgement and 
restitution from Magdovitz, Rabjohns, Casey and Coulson to 
Cenco of monies obtained by them pursuant to alleged 
illegal payoffs and kickbacks from Rose Packaging Corp.; 
restitution by Read, Magdovitz and Rebjohns to Cenco of 
monies expended by Cenco in connection with an alleged 
scheme to inflate the 1975 inventory of a Cenco subsidiary; 
an accounting by Rose Packaging Corp. and Marose of all 
monies allegedly received by them in connection with the 
repackaging of Cenco inventory into combinations of little or 
no utility or merchantability and disgorgement by Rose 
Packaging Corp. and Marose of all profits allegedly earned 
by them in connection with the repackaging program; and 
an accounting by Kahn, Orner and Borman of all monies 
allegedly obtained by them directly or indirectly from a 
former Cenco subsidiary as a result of utilizing documents 
reflecting fictitious and nonexistent transactions. 


In its Complaint, the Commission alleges that a scheme was 
entered into to create the appearance of a physical destruc- 
tion in March and April, 1975 of inventory which in fact did 
not exist for the purpose, among other things, of concealing 
the massive, prior inflation of the inventory of Cenco Medi- 
cal Health/Supply Corp (“CMH”), computed for year-end 
financial reporting purposes. It is alleged that as a part of 
this scheme, false documents were created reflecting the 
physical counting, shipment, delivery and destruction of in 
excess of $16 million of CMH inventory which in fact did not 
exist. Further, it is alleged that certain activity was per- 
formed as a charade to support the contention that inven- 
tory was counted, shipped and destroyed. It is also alleged 
that in connection with the scheme, Cenco issued a false 
press release and filed a false 8-K report with the Commis- 


& 








e€ 


a4 


ex 


c@ 


“@ 


 @ 


“@® 


J® 


hd 


sion. The Complaint further alleges that Magdovitz and 
Rabjohns, former National Operations Manager of CMH, 
supervised the implementation of the scheme and that Read 
made statements to the public, to the Cenco Board of 
Directors, to Cenco's accountants, and to the Commission 
which he knew or should have known to be false. It is 
further alleged that Casey, Coulson, Urso, Auman, Didrik- 
sen and Schmauss, all formerly associated with Cenco, 
participated in various aspects of the scheme. 


The Complaint additionally alleges that another scheme was 
entered into to inflate the 1975 inventory of CMH to be used 
for financial reporting purposes due to the fact that the 
purported “destruction” of in excess of $16 million of CMH 
inventory was not a sufficient amount to reduce the inflated 
CMH general ledger inventory balances into comparable 
relation with the actual CMH physical inventory. It is alleged 
that this scheme involved the repackaging of CMH inventory 
into combinations of little or no utility or merchantability. The 
repackaged combinations were ascribed product numbers 
similar to those used by CMH and were combined in CMH 
packaging and boxed in cartons bearing the CMH label 
which reflected a greater quantity than was actually included 
in the carton. Documents were prepared to support the 
attributing in the CMH inventory of more than $3 million to 
this essentially valueless inventory. The Commission's 
Complaint alleges that Rabjohns generally directed the 
implementation of this scheme and that Magdovitz author- 
ized the payment of invoices necessary to the scheme and 
that Magdovitz and Read knew or should have known of the 
scheme. 


The Commission's Complaint also alleges that the CMH 
inventory computed for financial reporting purposes was 
falsely inflated at Apri! 30, 1970 and continued to be inflated 
by progressively increasing amounts as of the end of each 
fiscal year until and including April 30, 1974. The Complaint 


‘alleges that the inflation was affected by altering quantities 


on the counting media used by CMH to record the physical 
inventory count, by altering quantities on preliminary com- 
puter listings prepared to reflect the results of the physical 
inventory and by preparation of bogus inventory tags which 
were inserted into the physical reporting system. The Com- 
plaint alleges that the year-end financial statements of 
Cenco were materially false and misleading as a result of 
the inflation of the CMH inventory and that Read, Magdov- 
itz, Spiegel, Swiger and Rabjohns knew or should have 
known of the falsification. The 1971 and 1972 financial 
statements were included in registration statements pur- 
suant to which Cenco distributed in excess of $50 million of 
convertibie subordinated debentures and pursuant to which 
certain selling shareholders, including Read, distributed 
their Cenco stock to the public. The Complaint also alleges 
that in or about July 1974, Magdovitz, Swiger, Coulson and 
Rabjohns engaged in a scheme to conceal the inflation of 
the inventory reported to be contained in the CMH ware 
house in Miami, Florida. It is alleged that this scheme 
involved, among other things, the preparation of inventory 
from another CMH warehouse to Miami and the removal 
and destruction of Miami inventory control records 


The Commission's Complaint additionally alieges that cer- 
tain interim reports filed by Cenco were materially false and 
misleading and reflected figures which were not taken from 
the books and records of Cenco. It is alleged that Read, 


Magdovitz, Spiegel and Swiger knew or should have known 
that the interim reports were materially false and misleading 
and contained figures which were not reflected in the books 
and records. It is also alleged that the 1973 financial 
statements were materially false and misleading as the 
result of a duplicate recording of more than $2 million of 
CMH sales. 


The Complaint further alleges the manipulation and altera- 
tion of the accounting records and systems of S. P. Drug 
Co. Inc., A former Cenco subsidiary, for the purpose of 
overstating sales and understating liabilities. As a result of 
this, the Complaint alleges that the Cenco financial state- 
ments were materially false and misleading. It is further 
alleged that Magdovitz and Smith knew or should have 
known of this activity. 


The Commission's Complaint also alleges that Kahn, Orner 
and Berman, formerly associated with Cenco through its 
former subsidiary, Todd Equipment Leasing Corporation, 
and Katz, an attorney not associated with Cenco, engaged 
in a scheme to obtain funds which were used by Kahn, 
Orner and Berman as a down payment for their purchase of 
Todd Equipment Leasing Corporation from Cenco. It is 
alleged that this scheme involved the creation of false 
documents which were used to collateralize a !oan for them. 
It is further alleged that Kahn and Orner created and caused 
to be created and recorded and caused to be recorded 
documents reflecting fictitious transactions of purchase and 
leaseback for the purpose, among other things, of conceal- 
ing, disguising and otherwise facilitating the misappropria- 
tion by Kahn of Todd funds. The Complaint alleges that this 
activity took place at a time when Todd was.a subsidiary, 
division or affiliate of Cenco and resulted in the filing of false 
reports by Cenco. 





Litigation Release No. 7539/September 1, 1976 


SECURITIES AND EXCHANGE COMMISSION v. SACOM, 
et al. (United States District Court for the District of Colum- 
bia) Civil Action No. 76-1624 


The Securities and Exchange Commission today an- 
nounced the filing of a Complaint in the United States 
District Court for the District of Columbia seeking injunctive 
relief against SaCom and four of its former officers. SaCom, 
a California corporation formerly with headquarters in Sun 
Valley, California, was engaged in the manufacture and sale 
of electronic and other equipment.’ Also named as defend- 
ants were four former officers, John J. Guarrera, President 
and Director; Robert A. Moesch, Treasurer and Director; 
Robert C. Smith, Controller; and Stephen N. Besser, Vice 
President and General Counsel. 


The Complaint alleged that SaCom filed a registration 
statement in connection with an October 1972 public offer- 
ing of securities and an Annual Report on Form 10-K which 
contained false and misleading financial statements and 
disclosures concerning independence of SaCom’s outside 
auditors and other matters. The Complaint further alleged 
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pay off their pre-offering bank loans. Twenty days later the 
doctors issued a note to Omni-Rx for $570,000. 


According to the Complaint, after the diversion of the 
$670,000, Omni-Rx filed a series of false and misleading 
reports with the Commission as part of an attempt to 
conceal the diversion of the proceeds. Omni-Rx stated in 
certain of these filings that the diverted proceeds had been 
used to purchase certificates of deposits. The Complaint 
alleged that, as part of the attempted concealment, Omni- 
Rx entered into sham transactions with the Farmers and 
Merchants Bank in late March and June 1973 involving the 
purchase of certificates of deposit with funds lent to Omni- 
Rx by that bank. The funds were loaned to Omni-Rx at a 
rate of interest substantially greater than that received on 
the certificates of deposits. The March certificate of deposit 
was held by the bank as collateral and was cancelled by 
prearrangement after 3 days. 


The Complaint alleges that Omni-Rx's Annual Report to the 
Commission on Form 10-K for its 1973 fiscal year was false 
and misleading for, among other reasons, omissions and 
misleading disclosures concerning the diversion of the pro- 
ceeds of the public offering and related matters, the failure 
to establish a provision for losses on the accounts receiva- 
ble from affiliates and the treatment of costs in connection 
with the public offering. The Complaint further alleged that 
Omni-Rx, Dickstein, Markovitz, Koch and Newell during the 
fall of 1973 aided and abetted a manipulation of the market 
in Omni-Rx common stock conducted by a former salesman 
for a New York based brokerage firm." 


The Commission is seeking disgorgement of assets wrong- 
fully diverted in addition to injunctive relief in this action. 





' The alleged manipulation was the subject of a complaint for 
injunctive relief filed by the Commission in August 1974 in the 
United States District Court for the Southern District of New 
York. See Litigation Release No. 6479 August 6, 1974. 





Litigation Release No. 7541/September 1, 1976 
SEC v. LONNIE G. POPE, et al. (N.D. Ga. C76-343A) 


Jule B. Greene, Administrator of the Atlanta Regional Office 
of the Securities and Exchange Commission, announced 
that on August 23, 1976, the Honorable Charles A. Moye, 
Jr., United States District Court Judge for the Northern 
District of Georgia, at Atlanta, issued an order permanenily 
enjoining Frank Hunter Jones of Louisiana from violations of 
the registration requirements and anti-fraud provisions of 
the Securities Act of 1933 and anti-fraud provisions of the 
Securities Exchange Act of 1934 in connection with the offer 
and sale of interests in oil and gas wells or leases or 
interests in limited partnerships, or any other securities. The 
defendant consented to the entry of the order without 
admitting or denying the allegations of the Commission's 
complaint. 


For further information see Litigation Release Nos. 7288 
and 7335. 





Litigation Release No. 7542/September 1, 1976 


SEC v. TRENDEX OIL COMPANY, INC. AND GERALD G. 
WILLIAMS (Southern District of Mississippi, Southern Divi- 
sion, Civil Action No. S76-224{N)}) 


Jule B. Greene, Administrator of the Atlanta Regional Office 
of the Securities and Exchange Commission, announced 
that on August 25, 1976 a complaint was filed in the United 
States District Court for the Southern District of Mississippi, 
Southern Division, seeking to enjoin Trendex Oil Company, 
Inc. and Gerald G. Williams, its president, both of Picayune, 
Mississippi, from violations of the registration and anti-fraud 
provisions of the Federal securities laws. 


The Commission alleged in its complaint that Trendex Oil 
Company, Inc. and Gerald G. Williams have been offering 
for sale and selling unregistered securiteis, namely, frac- 
tional undivided interests in oil and gas rights in an oil well 
to be drilled in Eastland County, Texas. The complaint 
further alieged that in the offer and sale of said securities, 
the defendants made untrue statements of material facts 
and omitted to state material facts concerning, among other 
things, the keeping of books and records by Trendex Oil 
Company, Inc., the costs of drilling the proposed well, the 
inexperience of the company and of management in drilling 
or operating oil wells, the financial condition of Trendex Oil 
Company, Inc., sales commissions being paid for selling 
said securities and how the proceeds resulting therefrom 
would be used. 





Litigation Release No. 7543/September i, 1976 


SEC v. Samuel H. Sloan, individually and d/b/a Samuel H. 
Sloan & Co. 74 Civil 5729 (S.D.N.Y.) 


William D. Moran, Administrator of the New York Regionai 
Office, announced that on August 18, 1976, the Honorable 
Robert J. Ward, United States District Judge for the South- 
ern District of New York, issued a decision in which the 
court denied the Commission's motion for summary judg- 
ment and dismissed the complaint as moot because (1) the 
Commission had revoked the broker-dealer registration of 
Samuel H. Sloan & Co. (‘Sloan’) from association with any 
broker or dealer, Samuel H. Sloan, Securities Exchange Act 
Release No. 11376, 6 SEC Docket 772 (April 28, 1975), 
appeal pending, Sloan v. SEC, Dkt. No. 75-4087 (2d Cir.), 
motion for a stay pending appeal denied (2d Cir. May 13, 
1975), and (2) in February 1976 the Commission had 
examined Sloan & Co.'s books and records and ascertained 
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that there were no records for 1974 and 1975. The court 
stated, however, that “Summary judgment would be appro- 
priate and would have been granted plaintiff [Commission]” 
as requested but for the above events. 


The court also found that (1) the defendants had violated 
Section 15(c)(2) of the Securities Exchange Act of 1934 
(“Exchange Act”) and Rule 15c2-11 thereunder, by submit- 
ting numerous applications for publication of quotations in 
the “pink sheets”, which did not contain most of the 
information required by Rule 15c2-11 to be possessed by 
broker-dealers submitting such applications, and (2) the 
defendants had violated Section 17(a)—now Section 
17(a)(1)—of the Exchange Act and Rule 17a-4 thereunder, 
by refusing to produce their books and records for examina- 
tion and by failing to maintain their books and records in an 
easily accessible place. The defendants’ refusal to allow 
inspection of their books and records by the staff led to the 
issuance, on September 3, 1975, of an order of civil 
contempt of the court's Order of Injunction dated January 
17, 1975; and their persistent refusal to allow inspection 
caused defendant Sloan’s incarceration on February 2, 
1976 until the contempt was purged on February 4, 1976. 
On May 10, 1976 the United States Court of Appeals for the 
Second Circuit dismissed, as both not appealable and moot, 
defendants’ appeal from the civil contempt order. SEC v. 
Sloan, 535 F.2d 679 (2d Cir. 1976). 





Litigation Release No. 7544/September 1, 1976 


SEC v. General Refractories Co., et al. Civil Action No. 75- 
0809 (D.C., D.C.) 


The Securities and Exchange Commission announced that 
on September 1, 1976, Judge John H. Pratt of the United 
States District Court for the District of Columbia entered 
Final. Judgments of Permanent Injunction against General 
Refractories Company ("“GRX"), Joseph G. Solari, and John 
E. Hartschorn, Chairman of the Board and Executive Vice- 
President of GRX respectively, based on certain activities 
and transactions between these defendants and defendants 
Hermann Mayer, his son Dan Mayer and several European 
organizations owned or controlled by Hermann Mayer. (See 
Lit. Rel. # 6898/May 21, 1975). The Mayers and the Euro- 
pean entities, all of whom were preliminarily enjoined by 
Judge Pratt in September 1975, remain defendants in the 
case and have joined in a court ordered stipulation designed 
to bring the balance of the case to a conclusion in the future 
upon the happening of certain specified events. 


GRX, Solari and Hartschorn consented to the injunctions 
without admitting or denying the allegations in the Commis- 
sion’s complaint. The Judgments enjoin all three defendants 
from violating the anti-fraud, reporting and proxy provisions 
of the federal securities laws (Sections 10(b), 13(a) and 
14(a) of the Securities Exchange Act of 1934 and Rules 
10b-5, 12b-20, 13a-1, 14a-3 and 14a-9 thereunder). 


GRX is ordered to submit to its shareholders a resolution 
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increasing its Board of Directors from nine to eleven mem- 
bers. If the resolution is approved by the shareholders, GRX 
will nominate two persons who are not and have not been 
officers or employees of GRX or its subsidiaries or affiliates 
and who are not persons who own or control more than 
10% of the voting stock of GRX. 


The company was also ordered to retain independent 
counsel satisfactory to the Commission to conduct an 
investigation, in which GRX’s personnel would be directed 
to cooperate, into certain business relations and transac- 
tions between GRX and defendant Hermann Mayer and his 
related companies from January 1962 to May 1975; any 
payments of $5,000 or more made by GRX or its subsidi- 
aries to foreign governments or officials of foreign govern- 
ments for the period January 1, 1970 to May 27, 1975; any 
domestic use of corporate funds which is unlawful for the 
same period of time; and the independent counsel will also 
investigate the participation of defendant Solari in the pur- 
chase of a block of 291,000 shares of GRX common stock 
in October 1972. 


The independent counsel will make a written report and 
recommendations with respect to claims or causes of ac- 
tions that GRX may have and a proposed settlement of 
certain private law suits now pending in the U.S. District 
Court for the Eastern District of Pennsylvania. The report 
and recommendations will be submitted to the Court, the 
Commission and the GRX Board of Directors. The decisions 
and actions of the Board taken on the independent coun- 
sel’s report and recommendations will be reported to the 
Commission and, by stipulation, the SEC will have the right 
to object to any proposed private settlement. 


The company was also ordered to maintain its Litigation and 
Claims Committee of the Board as an existing committee 
until a final disposition of all claims or legal causes of action 
recommended by the independent counsel. 


In accordance with the terms of the decree against GRX, 
the company may not discharge the independent counsel 
during the period of his investigation without prior notice to 
the Commission. 


GRX will file with the Commission amendments to its annual 
reports on Form 10-K for the years 1972 through 1975 
unless all material information with respect to those years is 
contained in its Form 10-K for 1975 and, if material informa- 
tion has not already been mailed to stockholders, mail a 
statement to them relating to the years 1972 through 1975 
The amendments and statement to shareholders shail cover 
the nature and amounts of transactions GRX had with 
defendant Hermann Mayer and his group of European 
organizations, the nature and amount of any unlawful pay 
ments in excess of $5,000 made by GRX or its subsidiaries 
to foreign governments or officials thereof, the reasons { 
them, and any use of corporate funds which is unlaw‘u! 


The company must also maintain a financial! controls com- 
mittee of its Board of Directors to review financial controls 
and accounting procedures with respect to GRX’s foreign 
operations and report to the Commission on changes in 
such controls and procedures. Additionally, the Board is 
obligated to review current and proposed transactions with 


defendant Hermann Mayer and his European organizations. z 
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Finally, the company is to send to its shareholders a written 
communication describing this law suit, the Final Judgment, 
and outlining the steps being taken to comply with the Final 
Judgment. 


Pursuant to a stipulation ordered by Judge Pratt today, 
Herman Mayer, Dan Mayer, Refrax Handels Anstalt (“Re- 
frax’), Magnesit Holding A.G. (“Holding”), A.G. Fuer Mag- 
nesit Export (“Export”) (‘the Mayer defendants’) and Sanbil 
Handels Anstalt (“Sanbil’) reached agreement with the 
Commission to settle the balance of the case upon the 
happening of specific events. 


In the Stipulation, the Mayer defendants (1) stipulate that, 
as of May 31, 1976, they will not obtain certain ‘interposi- 
tioning” income on certain transactions with GRX; (2) stipu- 
late to agree to the entry of a Final Judgment of Permanent 
Injunction upon (a) notification from the Commission that it 
does not oppose the private settlement, or (b) the entry of a 
final non-appeatable order approving the private settlement; 
(3) stipulate to cooperate with the independent counsel in 
his investigation; (4) stipulate to a modification of the 
Preliminary Injunction if the above-described Final Judg- 
ment is entered subsequent to the entry of an order 
approving the private settlement to permit the release of all 
remaining GRX shares, except 2,000 GRX shares held for 
the account of Aldo Handels Anstailt; (5) stipulate to filing a 
joint motion with the Commission for adjournment of any 
hearing noticed in the pending appeai from the Preliminary 
Injunction for a period of 10 months and, in the event the 
private settlement will be opposed by the Commission, to 
the filing of a joint motion with the Commission to expedite 
the hearing of the pending appeal; and (6) stipulate to a 
continuation of the Commission's action in the event the 
private actions are not settled, in which event GRX will pay 
Refrax “interpositioning” income‘ previously discontinued. 


The injunction, to be consented to without admitting or 
denying the allegations of the Commission's complaint, 
provides that the Mayer defendants and Sanbil are: (1) 
enjoined from failing to file and filing false and misleading 
reports on Schedule 13D and amendments thereto and 
delivering and aiding and abetting the delivery of such 
reports; filing and causing io be filed false and misleading 
annual reports; filing and causing to be filed false and 
misleading proxy materials; and disseminating and causing 
to be disseminated proxy statements, annual reports and 
information contained in Schedule 13D which contain untrue 
statements of material fact or which omit to state material 
facts; (2) ordered to file and deliver a correct amended 
report on Schedule 13D with respect to GRX securities 
within 90 days of entry of the Final Judgment; (3) enjoined 
from acquiring GRX securities for three years except under 
certain circumstances or conditions; (4) enjoined from voting 
GRX securities for three years, unless votes were needed 
for quorum purposes and unless GRX made proposals 
which the Mayer defendants felt were adverse to their 
business interests, in which events they would give a proxy 
to a person satisfactory to the Commission who would vote 
the shares in his discretion; (5) enjoined from obtaining 
representation on the Board of Directors of GRX for three 
years except under certain circumstances or conditions; (6) 
with respect to defendants Hermann Mayer and Refrax, 
enjoined from disposing of 5300 and 97,300 GRX shares, 
respectively, for 45 days after entry of the Final Judgment, 


and, with respect to Sanbil, enjoined from disposing of 
10,000 GRX shares until Sanbil files the corrected Schedule 
13D; (7) ordered to use their best efforts to furnish informa- 
tion to the Commission, to the extent permitted by applica- 
ble law, relating to the identity of purchasers of their GRX 
shares pursuant to non-open market sales; and (8) ordered 
to take all diligent steps to insure that their GRX shares are 
not sold to persons related to or associated or affiliated with 
Hermann Mayer. 


Upon the ordering of the Stipulation, Judge Pratt signed a 
consent order modifying the terms of the preliminary injunc- 
tion obtained in September 1975 against the Mayer defend- 
ants and Sanbil. The modification releases 264,600 GRX 
shares owned by Sanbil which had been restrained by the 
judgment of preliminary injunction. 





Litigation Release No. 7545/September 1, 1976 


SEC v. American Financial Corp., et al. (Civil Action No. 
76-3865 United States District Court for the Southern District 
of New York). 


The Securities and Exchange Commission today an- 
nounced the filing of a complaint against American Financial 
Corporation (“AFC’) and Carl H. Lindner, its Chairman of 
the Board and President. The defendants consented to the 
entry of this judgment without admitting or denying the 
allegations in the Commission’s complaint. 


The complaint alleged violations of the anti-manipulation, 
anti-fraud and reporting provisions of the Securities Ex- 
change Act of 1934. The Commission alleged that on March 
21, 1975, the defendants purchased 42,000 shares of 
Warner Communications, Inc. (“Warner”) common stock for 
the purpose, and having the effect of manipulating the price 
of Warner from $127/s to a high of $14%/s, in order to 
increase the price at which AFC was selling a block of 
690,000 shares of Warner stock. The binck was sold by 
AFC to Warner the same day at $141/2. 


The complaint further alleged that the defendants failed to 
disclose to Warner their manipulative activities and failed to 
disclose to AFC shareholders that the profits, which were 
material to AFC's earnings, were derived from the manipu- 
lative activities. The complaint also alleged that AFC's 
quarterly report for the quarter ending March 31, 1975 and 
annual report for the year ended December 31, 1975 were 
false and misleading and omitted to state that material 
profits resulted from illegal manipulation activities. 


The defendants consented to a permanent injunction enjoin- 
ing them from further violations of Section 9(a)(2), 10(b) and 
13(a) of the Securities Exchange Act and the Rules there- 
under, in connection with transactions in Warner common 
stock, and any other security and in connection with reports 
filed by AFC with the Commission. 


As a part of its consent, AFC will establish and maintain an 
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accounting reserve, in the amount of $1,121,250 against 
payment of any judgment in a legal proceeding brought by 
or on behalf of Warner to recover the amount Warner paid 
for the biock by reason of the manipulation. AFC undertakes 
for a one year period not to assert any defense or claim 
based upon any statute of limitations in any action brought 
by Warner. 


Pursuant to the consent judgment, AFC will amend the 
relevant quarterly and annual reports filed with the Commis- 
sion, consistent with the allegations of the complaint. In 
addition, AFC will adopt, implement and maintain policies 
and procedures reiating to trading activities by AFC and its 
subsidiaries, in order to prevent the recurrence of the 
alleged illegal activities. 





Litigation Release No. 7546/September 2, 1976 


Securities and Exchange Commission v. Giant Stores Corp. 
et al. (United States District Court for the District of Columbia) 
Civil Action No. 76-1641 


The Securities arid Exchange Commission today an- 
nounced the filing of a Complaint in the United States 
District Court for the District of Columbia against Giant 
Stores Corp. (“Giant’’), a Massachusetts corporation, Theo- 
dor H. Kaufman (“Kaufman’), formerly Chairman of the 
Board and Chief Executive Officer of Giant, Benjamin A. 
Lieberman (“Lieberman”), formerly a Director, Vice-Presi- 
dent and Treasurer of Giant, Arthur D. Altman (‘Altman’), 
formerly a Director of Giant and a partner in the law firm 
which served as Giant's General Counsel, Jack H. Shapiro 
(“Shapiro”), formerly a Director and President of Giant, 
Gerald Silverstein (‘Silverstein’), formerly Controller and 
Assistant Treasurer of Giant, Mortin Levin (“Levin”), for- 
merly Assistant Controller of Giant, Rozefsky Incorporated 
(“Rosefsky Inc.”), formerly a Giant supplier, Harold Rozef- 
sky (“Harold Rozefsky”), Treasurer of Rozefsky Inc., Her- 
bert L. Hoffman (“Hoffman”), formerly President of New 
England Overall Company, a defunct corporation which did 
business under the name of Biltwell Company and was 
formerly a Giant supplier, Halco Sales Company (“Halco’”), 
formerly a Giant supplier, Maurice A. Halperin (“Halperin”), 
President of Halco, Plastic Distributors Incorporated (‘‘Plas- 
tic’), formerly a Giant supplier, Saul Simon (‘Simon’), 
President of Plastic, and Michael J. Porter (‘Porter’), for- 
merly public relations counsel to Giant. 


The Commission also announced that pursuant to the 
consents of the defendants, in which they neither admitted 
or denied the allegations in the Complaint, the Court en- 
tered a Judgment of Permanent Injunction restraining and 
enjoining Kaufman and Lieberman from violations of the 
anti-fraud and anti-manipulative provisions of the federal 
securities laws and ordering certain ancillary relief, and 
restraining and enjoining Altman, Shapiro, Silverstein, Levin, 
Rozefsky Inc., Harold Rozefsky, Hoffman, Plastic, Simon 
and Porter from violations of the anti-fraud provisions of the 
federal securities: laws, and with respect to certain of the 
defendants, ordering certain ancillary relief. 
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The Complaint charged that Giant, certain of its officers and 
directors and others engaged in a fraudulent course of 
business to falsify its financial statements for the fiscal year 
ending January 29, 1972, including the recording of false 
supplier credits, false future rebates, allowances and other 
considerations from suppliers, false advertising credits and 
false ‘health and beauty aids credits. Giant also concealed 
records pertaining to accounts payable and made numerous 
false filings with the Commission. As a result of these 
activities, Giant’s earnings for the fiscal year ended January 
29, 1972 were overstated by at least $2,500,000. The 
Complaint further alleged that during the registration periods 
in connection with Giant's 1971 and 1972 public offerings, 
Giant and certain of its officers and others engaged in a 
manipulation of the market in Giant common stock, in order 
to artificially raise the market price of the securities and, in 
turn, raise the price at which Giant securities would be sold 
pursuant to the public offerings. In addition, the Complaint 
alleges that Giant, in its filings with the Commission, failed 
to fully disclose insider property interests in store sites 
which were leased to Giant, or instances of misappropria- 
tion of corporate funds by Giant officials. 


In addition to the entry of the Judgments of Permanent 
Injunction mentioned above, certain ancillary relief was 
ordered by the Court and/or undertaken by a number of the 
defendants, including the following: 


1. An order compelling Kaufman to comply with his 
undertaking not to be associated with any corporation 
whose securities are publicly held as an officer, direc- 
tor, executive or like capacity, without obtaining the 
prior approval of the Commission; 


2. An order compelling Lieberman to comply with his 
undertaking not to be associated with any corporation 
whose securities are publicly held as an officer, direc- 
tor, or, with respect to certain financial responsibilities, 
an executive or like capacity, without the prior ap- 
proval of the Commission; 


3. An order directing Aitman to comply with his 
undertaking not to serve as an officer. director or 
executive of any company whose securities are pub- 
licly held for a period of three years, after which time 
he may-apply to the Court to be allowed to accept 
such association. Altman may retain any such associ- 
ation which he presently has provided that, (a) the 
Boards of Directors of such companies are given 
copies of the Commission's Complaint, and (b) if his 
name is submitted to shareholders for re-election as a 
director, or if he is retaining a corporate office, the 
new proxy statement relating to a meeting for the 
election of directors will disclose the substance of the 
Complaint and Judgment as they relate to Altman. In 
addition, Altman, who is an attorney, is resigning from 
practice before the Commission and his resignation 
will remain in effect until Altman applies to the Com- 
mission and the Commission approves his applica- 
tion; 


4. An undertaking by Silverstein, who is a certified 
public accountant, not to practice before the Commis- 
sion without the prior approval of the Commission; 
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Jack H. Bookey, Regional Administrator of the Seattle 
Regional Office, announced that six defendants have con- 
sented to entry of a permanent injunction enjoining them 
from further violations of the registration provisions of the 
federal securities laws in the offer and sale of fractional 
undivided interests in oil and gas leases and levy of 
assessments on assessable stock of The Major Oil Corpo- 
ration and any other security. 


The defendants, Robert Brehm, Twin Falls, Idaho, Thomas 
Williamson of Ojai, California, The Major Oil Corporation, an 
Idaho corporation, Robert G. Johnson and Dennis R. Stet- 
tler of Ogden, Utah and John H. Weber of Kalispell, 
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Montana, consented without admitting or denying the alle- 
gations of the complaint. Defendant Johnson was also 
enjoined from further violations of the anti-fraud provisions 
of the Securities Act of 1933 in the offer and sale of The 
Major Oil Corporation stock. 


A motion for summary judgment and dismissal of the 
complaint against him was granted in favor of defendant 
Lloyd J. Webb, senior partner in an Idaho law firm. It had 
been alleged that Webb aided and abetted the corporate 
directors in levying an assessment on assessable stock 


For further information see Litigation Release No. 7296. 
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